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ELECTION i'C.lMISSION OF INDIA 
New Delhi, the 13th August, 1405 

ON 90—In pursuance of Section 10b of 'he Represen¬ 
tation of the People Act, 1951 (43 of 1951) the Election 
r l , n[r -.:.jo,i hereby publishes the order dated 'he 14-5-19(6 
0 f th; High Court of Judicature at Patna in Electron Peti¬ 
tions No. 4, 5 and 6 of 1991. 


ANNEXURE 

IN THE HIGH COURT OH JUDICATURE AT PATNA 
Election Case Nos. 4, 5 and 6 of 1991 

In the matter of an application under Sections SO, 80 A and 
81 of the Representation of the People Act, 1951 
Ram Buran Thekur rind others Petitioners 

(in E.P. No, 4 of 1991) 

Versus 


Shri George Farnntidis 

Raghunath Pandcy 

(in E.P. No. 5 of 1991) 


Shri George Farnnndis 
Rajeshwar Thaknr 
(in E.P. No. 6 of 1991) 


respondent 

Petitioner 


Respondent 

Petitioner 


Versus 


Shri George Farnandis 
For the Petitioners 
(in all the Election 
petitions i.e. 4, 5 and 6 
1991 ) 

For the respondent 
(in all (he Election 
petitions) 


Respondent 
M/s. S. N. P, Sharma, 
Ramanugrah Prasad 
Singh, Arendra 
Kumar Singh and Mrs. 
Abha Singh, Advocates. 

Mr. Ganga Id. Rai, 
Sr. Adv. Ram 
Bihar Thakur and 
Mirtyunjay SI armn, Advs. 
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PRESENT : 

Hon’ble Mr. Justice Adilya Narayan Chaturvedi, 

A. N. Chaturvedi, J.—These three election petitions under 
Sections 80, 80-A and 81 of the Representation of the 
People Act, 1931, have been filed for declaring die election 
of sole respondent, Shri George Fnmandis from 10 Muzaffar- 
pur Parliamentary Constituency as void and fence have Ken 
heard together and are being disposed of by this common 
judgment. Election Petition No. 4 of 1991 has been hied 
by Shri Ram Baran Thukur, a duly nominated candidate 
from 10 Muzaffarpur Parliamentary Constituency, and Shri 
Ashok Kumar on the ground of impioper rejection of the 
nomination papers of petitioner No. 2 Ashok Kumar. Election 
petition No. 3 of 1991 has been filed by Shri Raghunnth 
Pandey, one of the contesting candidates on the grounds that 
there was wrong allotment of symbol to Rajcshwnr 1 hakur 
one of the contesting candidates, the respondent indulged in 
corrupt practices, and illegalities and irregularities v.cre 
committed in counting of ballot papers etc. Election Petition 
No. 6 of 1991 has been filed by Shri Rajcshwnr Thnkur, one 
of the contesting candidates, T he sole ground on which the 
election is impugned by the election petitioner of Election 
Petition No, 6 of 1991 is the non-compli mcc of clause 12(3) 
(c) of the Election Symbol (Reservation and Allotment) 
Order, 1968 and vvrong allotment of symbol to him. 

2. The common case of the election petitioners of these 
three election petitions as made out in their election petitions 
is that the President of India by a notification called upon 
the people of Parliamentary Constituencies to elect members 
of 10th Lok Sabha and the Election Commission of India 
notified an election programme fixing oaies for filing nomi¬ 
nation papers, scrutiny of nomination papers, withdrawal of 
candidature and the date of poll etc. The District Magis¬ 
trate of Muzaffarpur was designated as Returning Officer 
for the election in question. As many as 48 candidates 
including the petitoiners and the respondent presented their 
nomination papers before the Returning Officer within speci¬ 
fied period. The Returning Officer scrutinised the nominn- 
t'on papers of all the candidates and accepted the nomina¬ 
tion papers of all except two namely. Sltarum Rai and Ashok 
Kumar (one of the petitioners in E.P. No. 4 of 1991). No 
objection had been raised by candidates or their proposers 
or anyone else against the nomination panel's of Sitarnm Rai 
and Ashok Kumar. None of the candidate withdraw his 
candidature. The polling took place on 20-3-91 and repell¬ 
ing was held at 49 polling stations on 12-6-91. The counting 
Of ballot papers commenced on 16-6-91 and was completed 
at late night of 17/18th June, 1991. The Returning Officer 
announced the result of the election on 18-6-91 declaring 
respondent George Farnandis as elected candidate in the 
election in question. 

3. Further case of the Petitioners of Flection petition No. 
4 of 1991 is that the election of sole respondent Shri George 
Farnandis is illegal and void due to improper rejection of 
both the nomination papers of petitioner No. 2 Ashok Kumar 
on the vague ground that his nomination papers were in¬ 
complete. All the relevant columns of the nomination papers 
of petitioner No. 2 Ashok Kumar had been duly and properly 
filed up and in case the nomination papers were incomplete or 
inaccurate in any respect, the Returning Officer was hound to 1 
permit any such in accurate description or clerical or techni¬ 
cal error to be corrected or direct that such inaccurate, 
clerical or technical error in the nomination papers be over¬ 
looked as required by the proviso to Section 33 (4) of the 
Representation of the People Act, 1951. Apart from (hat 
there was no difficulty in identifying the candidate (pctilioner 
No. 2) and/or his proposer who could point out lo the 
Retiming Officer the relevant entries in the electoral roll op. 
being given adcauale and "eT..liable opportunity as the 
electoral roll of the concerned assembly constituency was 
before the Returning Officer. On thr allegation aforesaid the 
petitioner of Election petition No. c of 199] have nraved for¬ 
th-daring the election of sole re ipondcnt namely. Shri George 
Farnandis from 10 MTizafl'arpur Parliamentary Constituency 
as void. 

4. Tt is the common case of th» election petit' men.- 0 f 
Election petition No, 5 of 1991 and Flection petition No, 6 
of 1991 to thHt Raieshwar Thaknr (election petitioner in 
E.P. No. 6 of 1991), one of the contesting independent 
candidates, in the relevant column of his nomination paper 


indicated his choice of symbol as Bi-cycle, Lion and Car 
which were free symbols. Four more independent candidates, 
namely, Hindesbwar Singh, Md. Israil, Binod Kui and 
Bindcshar Rai were claimants of election symbol “Lion”, 
Besides there were more than one claimant for Bi-cycle and 
Car as their election symbol. Under the circumstances it 
was the duty of the Returning Officer to decide allotment 
of symbols Lion, Bi-cycle and Car by lot in accordance with 
the mandatory provision of clause 12(3 )(c) of the Election 
Symbol (Reservation and Allotment) Order, 1968 but he 
did not do so rather allotted Bi-cycle symbol to Ram Srcsth 
Mrshra and car symbol to Amilav Kumar and did not allot 
Lion symbol to any one. Rajeshwar Thnkur was olloted 
Box as his election symbol and he made eonvassing amongst 
the voters to cast votes on symbol Box alloted to him but 
on the day of poll the voters did not find Box symbol against 
the name of Rajeshwar Thaktli" on the ballot paper as Belt 
had on printed us symbol against the name of Rajeshwar 
Thnkur and hence did not vote for him though he was 
very popular airfmgst the illiterate downtrodden, weaker 
and backward sections of society and had fair prosnecL of 
success in the election in question. Wrong and illegal allot¬ 
ment of symbol to Rajeshwar Thnkur has materially affected 
the result of election in question as majority of voles which 
have gone in favour of sole respondent would have gone in 
favour of Rajeshwar Thnkur, 

5. It is also the ease of the petitioner of Election 
Petition No. 6 ol 1991 that the Election Commission of India 
sent a direction to the Returning Officer aforesaid on 17-6-91 
.staying the declaration of final result till futiher diicction 
issued hy the Commission and asked for a report from the 
Returning Officer on various allegations made against him 
(Returning Officer) by Shri Raghunnth Pandey, one of the 
contesting candidates and petitioner in E.P. No. 5 of 1991, 
including commission of irregularities in counting of ballot 
papers but the Returning Officer did not send correct report 
and declared the final result in violation of mandatory 
provision of Section 66 of the Representation of (he People 
Act and under the circumstances the declaration of result is 
void and fit to be declared void. Under Memo No. 714 dated 
13-6-91 a letter was issued from the Collcctorate under the 
signature of Deputy Election Officer to Presiding Officers to 
appear in election office for necessary report relating to 
election in question. It was done so only three da«s prior to 
the commencement of counting of ballot papers with a view 
to get sole respondent elected bv making manipulation in the 
report to be prepared by the Presiding Officers on the eve of 
counting and Ion" after the polling. On the allegations afore¬ 
said, election petitioner of F..P. No. 6 of 1991 has prayed fof 
declaring the election of sole respondent as void. 

6. Further case of the petitioner of E.P. No. 5 of 1991 
is that the respondent belongs to the party in pow;r in the 
State of Bihar and the Chief Minister of Bihar had made 
utterances which were published in newspaper that no a single 
congress candidate would be allowed lo win and even if ho 
would win the election, he would not be provided certificate 
of declaration and even if he obtains certificate of declara¬ 
tion, he would not be allowed to go to Delhi. In order to 
put his utterances into practice, the Chief Minister on <he 
eve of issuance of notification of the President of India calling 
upon the people to elect their members of Parliament, made 
transfer of District Magistrates and Superintendents of Police 
besides other officials on mass scale, including that of Muza¬ 
ffarpur. The Election Commission of India took serious view 
of the mass transfer on the eve of election and directed the 
S'ate Government not to implemen* the transfers bul lo no 
effect. At the instance of the respondent the Returning Oflicer 
became so biased against other candidates that he did' not 
permit more than 8 vehicles to any comertin" candidate 
except the respondent on whose behalf 100 vehicles were 
running for eonvassing purposes. The reiitioner (Shri Raghu- 
nath Pundcv) and contesting candidate Ram Raran Thukur 
fonc of the petitioners in E.P. No. 4 of 1991) protested 
against the said discrimination by filing sepaiale net it ions 
hut th> 3 Returning Officer ignored the same. T he nulling on 
20-5-1991 was completed by the evening but the ballot boxes 
reached the strong room bv the eve nip" of 21st May, 1 c >91 
though (he ilis'ance fr ™ fh" vtronir Room o f th" polling 
stations wns pot more than 25 kilometers and it crenis sus¬ 
picion of manipulations in the hallot boxes. Tn the elections 
earlier to the election in question, the Collcctorate. compound 
was used as venue for storage of ballot boxes and for count- 
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ing of biillot papers bi.il the Returning Officer ufiil‘cd the 
venue to Sikandarpur Stadium which was incomplete, with 
a view lo replace the real ballot boxes with duplicate ballot 
boxes. Several contesting candidates, including the peti¬ 
tioners protested against the motivated game of the Returning 
Officer. 


7. It has been further alleged hy the election petitioner 
in a,i J . No. 5 ot 1991 Unit on 17-3-1 99 1 he filed a petition 
hcfoic the Returning Officer with a piayer to declare conaui 
bombs as sensitive and deploy armed forces, H S.b. and 
l. .ff.p.F. to these booths to ensure free and fair poll but (he 
Returning Otficer instead of declaring flic booths as mentioned 
ill the petition, sensitive and deploying B.S.K, C.K.P.F armed 
forces there, sent, armed forces to the bootns which wcie 
peaceful and where the petitioner was mosi popular and left 
the sensitive booths at the mercy of God by deputing some 
police with Igthi, homegnards and chaukidars though Ihc 
Election Commission had pi o! i i hi ted the deputation of Home- 
guards for election The Returning Officer did so with 

a view to facilfait* commission of illegality in polling. Prior 
to the date r I poll the Returning Officer at the instance of the 
responde ii got done flag march by C.R.P.E. and R.S.F. only 
in lli.’.e villages where Ihc supporters and voters of the peti¬ 
tioners reside with a view to make Ihem panicky. Besides 
that, the supporters of Jan a Dal including many ministers, 
namely, Shri Braj B hari Prasad, Ramoi Ram, Hind Keshan 
Yadav and M.L.As., namely, Shri Kamal Pnswan and Mahrs'i- 
wari Yadav accompanied by armed' men visited many villages 
where stippoi id's anti voters of (he election petiti 1 lr.ci were 
residing in order or teiTorise them. The petilioner and his 
election agent fifed two petitions on 17- J '-91 before the Resum¬ 
ing Officer in this regard hut no action was taken by the 
Returning Officer. Prior (o the date of poll the respondent 
distributed firearms, cartridges, bomb worth Rs, 20.00.000 
amongst supporters in four assembly constituency segments, 
namely. Kurhani, Rocha ha, Minapur and Sakars for capiiu'- 
ing booths. On coming to know about it the election agent 
of the petitioner filed petition on 17-5-91 before the Returning 
Officer with prayer to capture the illegal arms. On the date 
of poll the respondent in the company of Shri Brii Bihari 
Prasad (State Minister, Government of Bihar) and bundled 
armed anti social elements went to booth Nos. 10, 10-K and 
11 situated at Ramesher Singh Mahnvidvalava and after talk 
with Braj Bihari Prasad, left the said booths und thereaPer 
Braj Bihari Prasad and his armed men terrorised the Presid¬ 
ing Officers of Ihc said booths and begun In stamp blank 
ballot papers in favour of respondent after taking the stamp 
from the concerned Presiding Officers and were caunht red- 
hnndecf by the petitioner. The Presiding Officers of booth 
Nos. 10 and 10-K sent reports to the Returning Officer in 
this regard. 

8. Further case of the election petitioner in F.P. No. 5 
of 1991 is that the respondent procured the help of Re¬ 
turning Officer in the matter of appointment o'f Presiding 
Officers of his choices, locating the venue of counting at 
Sikandarpur Stadium, reception of void votes in his favour 
counting of invalid ballot papers perlaining to these booths 
where more than 90 per cent votes had been polled, mixing 
and counting of ballet papers of the pelitioncr in his favour 
and commission of other illegalities and corrupt practices 
to ensure success in the election, Apart from that genuine 
ballot boxes containing ballot papers stamped by genuine 
votes were replaced by another set of ballot boxes 
containing ballot papers stamped in favour ot the 
respondent cither in transit from boo'hs to the 
strong room or in the strong room with the help 
of Shri P. C. Vcrma who replaced several original ballot 
boxes. The Returning Officer commitlcd further illegality 
by not sealing the Strong Room where ballot boxes were 
stored, for more than a week inspile of written and oral 
requests made by the contesting candidates (o seal the sfiong 
Room and theieby 'facilitated replacement of the ballot 
boxes of 200 booths by his confident Shri P. C. Vcrma and 
others with the consent of the respondent, in this regard 
a written complaint was made to the Returning Officer oil 
23-5-91 by the election agent of contesting candidate Ram 
Baran J hakur. At the time of counting the counting agents 
of the contesting candidates were made to sit at a distance 
of three feet from Ihc counting tables and wiic net ol 
eight feet height was elected in between the counting tables 


and Ihe counting agents with a view to obstruct the view 
iif counting agents and as a result of that the counting 
agents of contesting candidates were unable to see the actual 
scrutiny and counting of ballot papers. The protest by 
counting agents in this regard and against commission of 
illegalities in counting of votes was ignored. When count¬ 
ing agents protested against mixing of 48 ballot papers of 
the petitioner appertaining to four booths of Minapur 
Assembly Constituency segment with the ballot papers of 
respondent und declaration of the same as 50 ballot pupers 
of respondent, they were beaten leading to commotion, 
The Returning Officers with a view to pacify the agilatcd 
counting agents announced that erring counting supervisor 
would be sent to jail but he was let oil and the election agent 
of the petitioner filed a petition on 16-6-91 before the Re¬ 
turning Officer for recounting the ballot papers of Minapur 
Assembly Constituency segment. 

9. Further ease of the petitioner in li. P. No. 5 of 1991 
is that in course of counting of ballot papers of Kurhani 
Assembly Constituency Segment the ballot papers were 
found stacked m the ballot boxes in bundles at sixty iwo 
booths (as detaited in paras 28 and 42 of the election 
petition) and all such ballot papers were in favour of 
respondent, Protests were made in behalf of the contest¬ 
ing candidates, including the petitioner, and their counting 
ngcnls buf no action was taken and all such void votes were 
counted in favour of respondent al the direction of the Re¬ 
turning Officer. The petil ioner learnt that at the said booths as 
well as on 21 booths of Sakra Assembly constituency seg¬ 
ment and 10 booths of Bochaha Assembly constituency seg¬ 
ment and 54 booths of Minapur Assembly constituency seg¬ 
ment the Presiding Officers and polling parties themselves 
put ballot papers in the ballot boxes after stamping them 
in favour of respondent in collusion with the respondent 
and at the direction of Returning Officer. The polling per¬ 
centage at the said booths of Kurhani Assembly constituency 
segment was above 90 and 96 percent und that on said 21 
booths of Sakra Assembly constituency segment was above 
80 per cent on 50 booths of Kurhani Assembly constituency 
segment and 54 booths of Minapur Assembly Constituency 
segment approached 89 percent and 80 percent and above 
respectively, but almost all the ballot papers were in favour 
of respondent and other contesting candidates got negligi¬ 
ble, minimal and microscopic number of votes. Written pro¬ 
test was filed on 16-6-91 before the Returning Officer by 
the election agent of the petitioner. Other contesting candi¬ 
dates had also raised objection. The petitioner maintained 
his lead over respondent up to various rounds of counting 
of ballot papers and thereafter the Returning Officer and 
Superintendent of Police with the help of police force began 
to do all sorts of manipulation, illegality and irregularity 
m counting to help the respondent. The Chief Minister of 
Bihar accompanied by a Cabinet Minister came to circuit 
House, Muzaffarpur and directed Ihe Returning Officer to 
get the petitioner defeated and declare the respondent elected. 
At 84 booths appertaining to Kurnhani assembly constituency 
segment hardly 200 to 300 ballot papers were put in ballot 
boxes but in course of a counting 700 to 800 ballot papers 
were found m the ballot boxes of the said 84 booths which 
led to the filing of petition by the election agent of the 
petitioner on 16-6-91 with a request not to count the ballot 
papei s of the said booths and 1 declare thorn void. 

10. It has been further alleged by the petitioner of E. P. 
No. 5 of 1991 that at about 50 booths of Bochaha and Sakra 
Assembly consiituency segments, including booth nos, 75, 
110 and to 114 etc. of Bochaha Assembly constituency seg¬ 
ment excess ballot papers were found at the time of 
counting than the votes said to have been polled. Petition 
was filed by the election agent of the petitioner as well as 
by Ram Baran Thakur for rejecting the ballot papers of such 
polling booths but thcipetitions were retrected and nothing 
was done anct such void votes were counted in favour 
ol respondent. Ballot papers of about 16 polling booths 
appertaining to Sakra, Minapur, Bochaha and Kurahani 
Assembly Constituency Segments did not bear the signature 
of the Presiding Officers but all such ballot papers bearing 
votes m favour of the respondent were counted in favour of 
the respondent und the petition filed by the election agent 
ot the petitioner on 16-6-91 for rejecting such ballot paoers 
was rejected. Different types of signatures of the Presiding 
Officer were 'found on the back of ballot papers of booth 
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no. 139 of Gaighat Assembly constituency segment but even 
Liitu sucit oa.iOl papers were counts and petition nice! ny 
the eieeuon agent or ttie pelniuner not to count such undo, 
pupeis was rejetteu. ttuuoi papers ot boom. Jtos. it)S anu 
roo or DOcnana Assemuiy constituency segment did not bear 
eiLiier die uistiuguisrung mark ot boom or die signature 
or tpe presiding umcers concerned but were counted in 
favour of respondent and no action was taken on Ilia 
petition tiled py me election agent of contesting candiuatc 
gum ■ Banin tnakur for i ejecting sued bn dor papers. A 
per bahot paper account prepared by the Presiding Officci 
or boom no. 1J6 cn isocnulta Assembly comuiutuicy teg- 
ment ao9 ballot papers had been put into the bailOi boxes 
but at the time ot counting only 446 badot papers were 
found which were counted m favour of the respondent and 
no action was taken on the pennon tiied by ;shn icimi 

baran Itiakur, one of the contesting candidates, tor dec¬ 

laring tne counting of ballot papers of the said booths illegal, 

A iaige number ot ballot papers of congress (I) candia.ne 
(petitioner) were miked 1 with the ballot papers of the res¬ 
pondent and were counted in bis favour. On var.ous 

protests being lodged against such illegality and dishonesty 
on ibe part of counting staff the situation became tilarming 
whereupon the Returning Officer culled C.R.P.F. (Cemiiil 
Reserve police Force) and ordered for assulting -he coun ing 
agents and contesting candidates as u result of which several 
persons, uicludmg one Ajit Kumar were injured. In liie 
course of counting it was found that void votes in lavour 
ot respondent contained only initial of Presiding Officers 
and not their full signatures unci even a large number ot 
such badot papers bad not been detached from their 

counterfoil. Such void votes were counted in favour of the 
respondent inspite of objection by contesting candidates. 

All such counterfoils of concerned ballot papers which were 
not detached from main ballot papers were not bearing the 
signature of L.T.l. of votes rather bore only some ink spot. 
Excess bahot papors than polled votes even without number 1 
and not genuine were found at the time ot counting of ba.lot 
papers of booths (detailed in para 43 of election petition) 
in Minapur Assembly constituency segment. 

11. It has been further alleged by (he petitioner in h. P. 

No. 5 of 1991 that at about 100 bcodis of Mint^ur, liochulia 
Kurahani, Sakra and Gaighat Assembly constituency segments 
respondent procured exclusively in, his favour more than 
90 percent vo.es. Petitions praying for not counting such 
vo.d votes were filed by Ram Baran Thakur and election 
agent of the petitioner but the Returning Officer counted 
such void votes. The Returning Officer counted ballot papers 
of booth no. 196 of Muzaffarpur Assembly segment where 
polling was more than 90.40 percent but in similar situation 
votes in 'favour of the petiliorterat several booths, including 
some booths of Gaighat Assembly segment, were not counted 
on the ground of polling being above 90 percent even when 
there was no adverse repot;) of Ptcsiding Officers and 
other authorities. Against such discriminatory treatment 
and illegality done by the counting authorities, including 
Re urning Officer, he petitioner filed a petition on 
17-6-1991 for counting (he votes. At bootli No. 75 of 
Bochaha Assembly segment 378 votes had 1 been polled 
majority of which were in favour of the petitioner but the 
same were not counted as the Presiding Officer of the said 
booth in codusion with the respondent had prepared wrong 
and misleading ballot paper account Part ) mentioning there n 
that only 320 votes had been polled when, in fact, 378 
votes had been polled. Similarly, the ballot papers of 
booth no. (65 of Bochaha Assembly Constituency segment 
were not counted on the false ground that 306 ballot papers 
were in excess. Valid ballot papers polled' by genuine voic- 
rsat booth Nos. 169 and 172 were not counted on the ima¬ 
ginary ground that the soid booths were d sturbed but there 
was no such report by Presiding Officers or petrolling magis¬ 
trates. The Presiding. Officer of booth no. 175 of Bochaha 
Assembly constituency segment had specifically renorffid in 
baJ ot paper account Part I that two ballot papers without 
serial numbers were put in ballot box by the voters and he 
<Presiding Officer) opened the ballot box and took out tho,- 
two haffiit capers from the ballot box and sent the same u. 
me Returning Officer. Insnifc of (his illegality in roffin" 
the Returning Officer counted the bafiot papers which were 
>n favour of the respondent and did not reject the entire 
ballot napers of the. said booth. At 26 booths (detailed in 
cara -1 of the election petition) of Gaighat Assembly cons- 
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ntueucy segment lue Presiding Oincci, and poying pnii.Ci 
as ,,,] ' O,, Alauu mV me i-.i_n.in.mg umeer put imge mini¬ 
um u. uUiiur pu r eis .11 uu.iui lua .met .uumping men. in 
uvaai ot .lie .laniUiiuciii. uuu 'll iiiis way me Jcaguuueiu gm 

j ..jj VO.U Oaivs WilelCilS LUC UUiCi cojueauug wUliUlViaiCa 

ei.uei goi eo. Vjies or gm i.egugnne nutuucl' 01 vOiCs at me 
Sa.u a n.iont ot kmtgmil Assvmmy vu.msuiueney Oeguivtu. 
Au.,1 uiaig icutuie oi -.ueii to u vuics vr-es ,uiu o.u.ut panics u 
ii.oiisu.ioo eOiiia.uefi omy liUi.uio i*l I le, m 11111Un.eeis .mU i 
i.ie.i jiai s.gu.uuies. o'iijC-iioiis ta.iseu ugaubt couutuie, 
ci siiwit votes v\ere iguoieu by tuc Kciuiiung Uaicei. 

iC. t miner case ot petitioner in le.r. Go. 5 oi 1991 is iil.it 
me lesgviiiuaiu cijji'ioaeiicu iiic kciUlUi'. g Umeei seveiai tun-s 
pi.i.r io mp oa.e pi gen unit l^ 4 ue,ni. uan jo. ncip .0 .iiUi 
tie may vvii: tne c.#.„i,un. Accoioaigiy, me rcc urunig unieti 
aj po.ineu 1 renting vauieers as pet me use uii it.-neti Dy me 
iv-agotiueiiL uuu gave utiecuon 10 tir'se Presiding vjiuceis 
spceuicauy who weie .0 o.'iiouci puffing m Ole atea v.-neie 
(le.aiO'iiei was pupu.ai and was 1,1 get nii|umy of votes, oueu 
1 u-siuuig taiiiecis pile some uauoi la.peis 111 lavour ot sue ptii- 
l.uuvi so iiitu die fi.uuiig pcieeu.agc may go uotiVe 90 per cent 
auo tr.e vo.cs poued oy geiiuaie voters in lavour di tne pci- 
tiO'ict may not oe counted on the ground ot polling percen¬ 
tage move 9(1 >, Y . 1 ms jldarius game tins..tied suceessnnly 

ami vo.es cast at various eootlis tu ditlct-nf Asseinoty ocg- 
meiiis or me rarliaruenidi'y uon, utueucy were not counted on 
tieeouiiL or pOiung auove 9U pei cem uioitgn tne j-iebivung 
un.cc.-/s or couvciawl uomns (as aettmed in para 52 of ejection 
i'CutiOitt uiu not venture to mane naver-e 1 eport mat 000 ns 
were captured. Uri l/-b-91 in course ol coun.irtg, f.clim/U 
was sent io anri 1 . M. brieslian, k'tnei iriuc.ion potninissiorter, 
tsiew ueaij, as wed as to 6nn tsutish Bhatnagai, c.Juef electo¬ 
ral irrncer, rsuirir. c.una, regarding commission of illegality in 
counting or batiot pa|iers. Un tne same date a pc.tuon was 
jneo ny me petitioner ocTore me Kcmrnmg uffiecr foj tecount- 
nig on (tie ground or miscounting ot badot papers details of 
vveuen nacl t>een E' v -n in .he pcviuou and a copy theicof was 
sent to the kiiier racer ion Lommissioner, New jue.hi, as well 
as to tne Lnict fdctoral Officer, Biliur, Patna. Being dis¬ 
appointed ot me attitude of tne Returning Officer, the election 
agctti or me petitioner sent urgent teiogiam to the Chief Flec¬ 
tion kommissionct, New Delhi, stating therein the commission 
oi iuegumy and irregularity in counting of ballot papeiys and 
praying tor ordering recount ot ballot papers and withholding 
the announcement ot iinat result sheet. Copy of die said 
tcicgram was aim sent to the Chiei Klccmrai Officer, Bihar, 
Patna. Un ifi-o-Vi lie (petitioner) sent a le.ier to the IjEction 
Commission, Nevv Delhi, slating therein (he illegalities and ir¬ 
regularities committed by the responded by bringing die Re- 
uirnmg Officer in his collusiun mid playing to declare the en¬ 
tire election, including polling, as void and ordering tor rcpoll 
in entire constnuency. On 28-6-91 u detailed petition was sent 
10 the Chief Electoral Officer, Bihar, Patna staling therein 
var.ous illegalities and irregularities eommiked in counting ot 
ballot papers and praying tor issuance of certified copy of 
some of the documents urgently as permissible under law. 
The Chief Electoral Officer, Bihar, sent wireless message to die 
Reluming Officer for supply oi urgent certified copy of certain 
documents. On 29-6-91 lie (petitioner) tiied a petition before 
the Rcmining Officer stating therein that lie had applied for 
uvgen. certified copy of certain documents on 25-6-91 but the 
same has not been supplied inspitc of wireless message sent 
by the Chief Electoral Officer, Biliar but no action was taken 
by the Returning Officer. Then on 30-6-1991 he (petitioner) 
again filed another pc, it ion before Chief Electoral Officer, 
Bihar, with a prayer to direct the Returning Officer to supply 
the certified copy. On receipt of (he said petition the Chief 
hilecloral Officer wrote a letter to the C7ommisaioner, Tirbut 
Division, Muzatfarnur, directing him to take immediate step 
so that the petitioner may get ceiiificd copies without any fur¬ 
ther delay. The Returning Officer was :o biased against him 
(pcii inner) for helping so the respondent that he did not 
supply certified copies of certain documents which are per¬ 
missible under law us he was engaged in making manipulalions 
and fabrications in o r der to hide die illegalities committed in 
polling ami countmg of ballot papers, (nspi'c of all illegalities 
committed by Returning Officer, Presiding Officers, Polling 
Officers and other authorities, he fpetiiioncrj, in fact, has 
secured Ihe majority of valid vo'cs but oil account of mis¬ 
counting of the ballot papers, he hav been defrnted in die 
election m question. On the allegation- afo'esaid (he election 
pc dinner of E.P. No. 5 of 1991 has prayed for declaring the 
election of ihe respondent as void. 
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J.i. Tin: >,olc lcsnondietit lias filed wr'tien statement Utny'nv. 
he alienations made m the eicc'/ ,n pennon, .and has comes 
2 d (In.r three electa a pelitions. The ctw of the respondent 
i that 1hc.,e election petitions are not maintainable and are fit 
j be C mussed for non-compliance of mandatory piov m.iis 
if section-; 81, 82 and 117 of the Rctycsenetalion of the Pcop.'c 
Ul. I lie allegations contained in dec!ton petitions are v.igue 
nl arc ill to be smirk oil Linder the piovistoiis of Older t> 
tide in of the Code of C'v'l Ptocedum. The election geti- 
'on«, t ; i not unit'’,in concise hilltcmnIs id material caws and 
s s'lch u;c lit to he dismisucd. 'I he full particulars ol tit 
•uirupi pinotices as alleged in E.E- No, 3 of 1991 have i">. 
icen fin nished in tile schedule appended thereto. and hence 
he election petit on No. 5 of 1771 is tit to he dismissed 011 
his arc und alone. The copy served on him (respondent) is 
lot the true copy of the election petitions presented before die 
"’onrl and as such the election petitions arc lit to be dis- 
nisi.cd on this ground. The election of respondent is valid 
md he has been rightly and legally declared elected. ElecTon 
lelition Nos, 4 of 1971 and (i oi 177] have been filed at the 
nstance of Ragfuinalli Pandey (petitioner in E.P. No. 5 ot 
1991). the defeated candidate, to harass the lespondetil. Piiot 
t> the election in qucsEon Ihe fCspondc it icpiescnted the c.nis- 
iiiiency in question thrice i.c., in 1777, 1980 and 1989 and 
vus also a minister in the Union cabinet in 1977 and IW 

J4. hiirther case of the respondent is that the Returning 
diiiccr ngtiuy and legally rejected toe nomination papers cu 
Ashok Kumar (petihoner i'Ju. 2 in l-.P. No. 4 of 1.9.91) 
17-4-91 as the saint: were incomplete having defect of subs 
■annul eharacicr and the same being noi in comormily v.nit 
die provisions of section iJ of die Representation o 1 the Fenjuo 
Act, were hot nomination papers in >ne eve of law, In nie 
ease of incomplete nomination papers the Returning Officer .s 
not duty bound etcher to permit the candidate to complete 
it or to make roving and fishing enquiry. The incomplete 
nominalot) papers cannot be equated with inaccurate descrip¬ 
tion of clerical or technical nature and hence the provisfif to 
section 33(4) ot the said Act will not be attracted, The norm- 
n.uon papers being incomplcie, there was difficulty in klpdn- 
tying ttio candidate and tlie Returning Ollicer was not duly 
bound to ask the proposer or the candidate to point out .lie 
relevant entires in the clectoial Roll nr to give opporluiii y 
either to candidate or to the proposet to mate the nomina iori 
paper complete. Apart from that, Ashok i,uiii,ir (petitioner 
No. 2 in hJ’*. No. 4 of 1991) was a contesting candidate in 
J989 from IWuznftarpur Parliamentary constituency but he did 
not submit election expenses account wnhin the siipuia'ed 
period under section 77 and 78 of die Kepi Mentation of the 
People Act as a result of which he was disqualified by the 
Election Commission under section 10(A) of ihe said Act tor 
being chosen as mid for being a member of cither house of 
the Parliament or of the Legislative Assembly or of 1 Tic Legis¬ 
lative council of a State for a period 1 of 3 years from 
7-4-1992. 

15. Further case of the respondent is that it is Jticonect 
to say that there was non-compliance of the mandatory pro¬ 
visions of clause 12(3) of [he Election Symbol (Resell ation 
and Allotment) Order, 1968. The symbol bell (Pcti) was 
rightly allotted to the election pebtion Rajcsher Thakur by the 
Returning Officer. From the notification (onntxurc-A to' E.P. 
No. 6 of 1991) it would be evident that the Pox was not in 
the category of Irec symbols for the State of Bihar \ hcrens 
belt is : n the category of free symbols. ’Ihe Return Tip Officer 
has no authority to go behind the nuiilication issued uy the 
Election Commission in the matter of allotment of symbol. 
Apart from the symbol, the name of the candid,ur >s also 
printed in the ballot papers and that being so, it is i o/rcc 
and false to say that due to wrong , llotment of symbol to 
petitioner Rujrslwar Thakur of E.P. No, 6 of 199'. ,he re¬ 
sult of the election of the said petitioner his been uvicriullv 
affected. Petitioner Rajeshwnr Thakur got only iii s ,>tcs in 
the election in question where,.s the Respondent l;o! 520833 
votes. Petitioner Rajeshwnr 'thakur had been ■ un by 
Raghunath Pandey in the election hi qua:,‘ion fm mvil 
purpose find petitioner Rnicshwar "thakur | :d hr, ■, alloyed 
belt as his elect'on symbol and ftfuice > here w,.s in question 
of canvassing by him lo cast vote in favour of hot ,‘vrnhol, 
Petitioner R;ijc«hvvat Thakur might have been under the 
wrong impression that pcii means bus, wherea". dr- fact is 
that pcti mentis belt. It is incoire.t to sir' that by aiRq. 
ment of the symbol belt (pcti) the Returning Officer has dc- 
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barred the majority of electorate or the constituency Rom 
e.xptv', 1 'mg their will or verdict in favour of petitioner Rajesh- 
vvur Tliakr.r. After submission of i epoi 1 bv the Returning 
Officer, the L/rc ion Commission v icatcd the stay and then 
the result ol titi clpcthfj w„s declared in accordanee with 
lav,, i Hither case of the respondent is that Hie Returning 
Office.' had iuken all precaution tor pcaeelul pod : 'd the 
poll was fice ami fair. According n; tlie icspon.dent, F.!\ 
No. 5 of 1991 Is based on vague, wild, f,.hc, inccii'ecl, fuhri- 
cntL’u anil imaginary statements. Tire utJegaii-'ms have i-ecn 
ik nit el in the written sla'cmcnt and ptnJOl f&r fifirclion ol 
the election petitions lias been made. 

Ip, On the pleadings of '.lie parties i sues for determination 
v/eie framed separately in .hese lime election petitions. 
r.nn-L c’f tlie issues ; re common ,n tul Ihe three elect!'in pe’.i- 
I'i-'-.s. S'nee the threp election netbii'ns have been heard 
togithcr. ihe issues have been recast. On recast, the follow¬ 
ing ,;ic the issues for determination : — 

!. Whcliver the election petitions as framed arc main¬ 
tainable 

2. Whether tlie r.omiua'oon panel’s of Sliri ATvok 

Kumar, petitioner no, 2 ai b.l J . No. 4 of I99|, 
had been improperly rejected and ,f so. whether ihe 

election of respondent George l-ernandis is void 1 ? 

3. Whether tlie Returning Officer has yjokned the m;”i« 
datory provisUns of clause 12(5) (cl of the Election 
Symbol (Reservation and Alluiment) Order, 1968, in 
deciding the allotment of svmbols Uup, By-cycle and 
Car 7 

4. Vvhethec SI-.i-; Rajcshwai Tliakur, petit oner in E.P, 

No. 6 of 1991, had be'ii allotted -ymbol box blit on 
the b.diot paper he 1 1 was prin'ed ;,<>ai"isi his name 
and if so, whether it has materially affected die 
result of the election ? 

Whether the respondent .ndiilged in gynupt jiiaclS 
,as alleged for getting him e‘ce\’d ' 

C). Wit- ihei "’cpalilies rind irteyLtkiruic:, s.cro ummiil- 
'cd in cuun inc of bal’ot papers and il so. whether 
it has materially affected the result of (lie election ? 

7. Whether the election petitions are liable to be dis¬ 
missed for non-compliance of the provisions of sec¬ 
tions 81, 82 and 117 of the RepJtercp'alioii of (he 
People Act 7 

8. Whet tier the allegations nude m election petition 
No. 5 of 1991 suffer from vaguenx and want ob 
material facts and particulars 7 

9. Whether tlie declaration of final result was in viola¬ 

tion of the direction issued 1 by tlie elcct’nn Com¬ 
mission ? 

10. To what relief, ,f any arc the election petitioners 
entitled ? 

17. Issue No. 4.-— Tt is the common me of Lh~ election 
pctil’cmcrs in election petition No . 5 of 1991 and 0 m£ 19 9 ) 
that Rajeshwar Thakur (election neiinpner of E.P. No. 6 of 
1991). one of the contesting independent candidate:, in the 
rc'cvaT column of his nomination pane had indicated b s 
eho’cc of his svmbols Bicycle, Lion and Car which v.eie free 
symbols but the returning officer allotted Box as i lection 
symbol to Rcjishwar Thakur and R.qe Iiw.ir 7'hakur cnnvasstd 
amongst t|tn vo es ‘ci cast votes on symbol Box allotted to 
him but on the day of poll the vein did not find box symbol 
against the name of Rajeshwnr Thakur on the ballot paper as 
belt hud been printed as symbol arcin' i the name of Rajcsh.var 
Thai ur mid hence did nn' vole lor him though Iv- was very 
popular amongst the illiterate, downtrodden, weaker and tack- 
ycaid sections of society and had la; r prospect of success 
' n the election in question. Tt is also the eomirstr. ca-c of 
the election petitioners in election petition Nos. 5 and 6 od 
1991 dial wrong mid illegal allotment of symbol In Rajeshwar 
rhaku 1 ' had malrrially affected tltv result of the c'ection 
in question as maioritv of vote| wlrch have gone t, favour 
ot sole respondent would liave gone in favour of Rajestuvcr 
Thakur. Rajeshwar Thakur has examined himself as P.W. 7 
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in suppoit of his case to the aforesaid elleet. He has stated 
in his examination-in-chief that though he had rnjues.ed for 
allotment of Bi-cycle, Lion and Cur a.s his election symbol 
by mentioning the same in his nomination paper but he was 
allotted belt as his election symbol. Subsequently he has 
stated that box was allotted as his election symbol. He has 
further stated that he had intimated the voters that box was 
his elecion symbol but in the baliut paper belt was shown 
as Ills election symbol against his mime and due to that his 
voters were misled and he got only 16 votes. The evidence 
of P.W. 7 Rajeshwar Thakur to the aforesaid effect lias been 
challenged in his cross-examination by the respondent. P.W. 9 
Gauri Shanher Singh has baen examined by the election 
petitioners to say (hat Rajeshwar Thakur had contacted h'm 
Tor vote in his favour and had told hint that box was his 
election symbol but he did not ibid box symbol in tke ballot 
paper and hence he cast his vote in favour of another can¬ 
didate. It may be pointed out that P.W. 9 has himself adin'l- 
ted that belt had been shown as election symbol in the ballot 
paper against the name of Rajeshwar Thakur. When P.W. 9 
found the name of Rajeshwar 1hakur in the ballot paper 
there was no question of his being misled and he could have 
easily voted in favour of Rajeshwar Thakur if he so liked 
P.W, 10 Birendra Kumar Singh, P.W. 11 Ratrnesliwar Prasad 
Singh, P.W. 12 Sarju r i iwary, P.W. 13 Habibul Rahman (rj> 
lina, P.W. 14 Ginsh Kumar, P.W. 15 Devendrn Sharma, 
P.W. 16 Rudradco Thakur, P.W. IS Kailash Prasad Sinha, 
P.W. 20 Yogendra Singh, P.W. 21 Raghunath Pandey, P.W. 
24 Sachidanand Thakur and P.W. 38 Girjanandan Singh have 
been examined by the election petitioners to support their 
case to the effect though there was covassing by or on 
behalf of Rajeshwar Thakur for casting vote in his election 
symbol box. 

18. On the other hand the case of the respondent is that 
symbol belt (peti) had been allotted as election symbol to 
Rajeshwar Thakur by the Returning Officers and since box 
was not in the category of free symbols for the Slate of 
Bihar, there was no question of allotment of box as election 
symbol to Rajeshwar Thakur, It is a iso the case of the res¬ 
pondent that apart from the symbol the, name of the candi¬ 
date is also printed in the ballot oarers and that being so. 
it is incorrect and false to say that due to wrong allotment 
of symbol to elecuun petitioner Rajeshwar 'I hakur of H.P. 
No. 6 of 1991, the result of the election ol rfie rad peiiUiner 
has been materially affected. Tt t ." -o me case of the 
respondent that Rajeshwar Thakur had been allotted belt us 
his election symbol and hence there was no question of 
convassmg by or on his behalf to cast vote in favour of 
■symbol box or any voter getting misled or debarred from 
expressing His will in favour of Rajeshwar Thakur. Sri Hem 
Chand Sirolii, the Returning Officer, has been examined by 
the respondent as R.N. 21. He has stated in para 6 of his 
deposition that after withdrawal of nomination papers, elec¬ 
tion symbols were allotted to contesting candidates by him 
and the same were published in the prescribed profoirqa. He 
has further stated in para 7 of his deposition that Peti had 
been allotted as election symbol to Rajeshwar Thakur. In 
para 8_ of his deposition the Returning Ollicer has denied the 
allegation that box had been allotted as election symbol to 
Rajeshwar Thakur blit the same was subsequently changed' 
and Peti was allotted as election symbol to him. R.W. 4 
Ashok Bharti who had convassed lor lanta Dal candidate 
has been examined by the respondent to say that in the h'si 
of contesting candidates displayed on lie bqard, belt had 
been shown as the election symbol of Rajeshwar Thakur 
and there was r.o convassing on behalf of Rajeshwar Thakur. 
He has also denied that convassing is done on behalf of 
Rajeshwar Thakur showing box as ft:-, election symbol. 

19. It may be pointed out that I s f of symbols allotted 
to the contesting candidates has been brought on record as 
exhibit B for the respondent. In the list of symbols which 
is dated 29-4-91, the name of Rnjesh war Thakur is at serial 
No, 25. It would appear from the list that Peti had been 
allotted to Rajeshwar Thakur as h s election symbol vide 
entry in column No. 5 of serial No. 25 in the list. This fact 
Is not disputed. A notification d ued 5-3-91 (exhibit C) of 
the Election Commission of Irdir as published in Bihar 
Gazette dated 17-3-91 has been brought on record by the 
respondent for the purpose of showing that by this notifica¬ 
tion which has hecn issued in exercise of powers conferred 
by Clause (d) of sub-paru (l) mid sub-para (2j of paragraph 


17 of the Election Symbols (Reservation and Allotment) Otcjer 
1968, the Election Commission allotted free symbols to me 
States and Dnion territory by amending table IV of Ihe car- 
iter notilication dated 23-10-79. A perusal ot tbe notilication 
(Ext. C) shows that box had not been allotted Jo the S ate 
of Bihar as free symbol rather belt had been allotted as one 
of the free symbols. Undisputediy Rajeshwar 't hakur had 
contested the election as an independent candidate and lienee 
only free symbols allotted to the stmc of Bihar, by the elec¬ 
tion Commission of India could have been allotted to him. 
When box had not been allotted to .be Stale of Bihar as tree 
symbol for allotment to independent candidates, there was no 
question of allotting the same (box) to Rajeshwar Thakur 
(petitioner in E.P. No. 6 of 1991) as election symbol. It was 
not disputed that Peti also means belt. Since belt bad been 
allotted to the State of Bihar as a tree symbol, Pati abutted 
to Rajeshwar Thakur meant belt and not box. There appears 
substance in the contention of the learned counsel for the 
respondent that election petitioner Rajeshwar Thakur might 
have been under the wrong impression that Peti means box 
whereas the fact is that Peti means belt, In view of exhibits 
B and C mentioned above the evidence of the aforesaid P.Ws 
that box had been allotted as election symbol to Rajeshwai 
Thak\ir and convassing had been made on his behalf saying 
that box was his election symbol and vote should be cast 
therein does not inspire confidence and it is difficult to accept 
the same. When box had not been allotted as election sym¬ 
bol to Rajeshwar Thakur, there was no question of the voters 
getting mislead by printing of belt as election symbol aga n-1 
his name in the ballot paper and the result of the election 
getting materially affected’ thereby. Issue no. 4 is disposed 
of accordingly and is answered in negative. 

20. Issue No. 3 :—It is the common case of the clcc inn 
petitioners in (-.lection Petition nos. 5 and 6 of 1941 that 
Rajc«liwar Thakur (elect on pet .ioncr •’ t ! l.l*. No. 6 of 1991), 
one of the contesting independent candid itrs. in the relevant 
column of his nominal.on papers indicated Ins choice of sym¬ 
bol as by-cycle. Lion and Car which were free symbols and 
four more ndependent candidates, namely, Bindeshwar Singh. 
Md. L,iail. Ibis.,d Rni and Bindeshwar Rai were claimants 
ol elect on symbol Lion, it is also their enso that there wctc 
more than one claimants for bi-cycle and Car as their election 
symbol and under the c'rcumstanccs it was the duty of the 
Returning Officer to decide allotment of symbols Bi-cycle, 
Lion and Car by lot in accordance with the mandatory pro¬ 
vision of clause 12(3) (c) of the Election Symbol (Reservation 
and Allotment) Order. 1968 but he did not do so rather 
allotted Bi-cycle symbol to Ram Sherslha Mishin and Car 
symbol to Amit Kumar and did no) allot Lion symbol to 
anyone and thereby violated the mandatory provisions of 
clause J2(3)(c) of ihe Eleclion Symbol (Resetvuion and Allot¬ 
ment) Order, 1968. 

21. It is not disputed that Rujcshwnr Thakur hud contested 1 
the election in question as an independent candidate. It is 
also not disputed that in his nominations papers Rajeshwar 
Thakur had shown his preference for Bi-eyclc, Lion and Car 
as his election symbol. Moreover, this fact is also apparent 
from the evidence of Rajeshwar 1 hakur (P.W. 7) and exhi¬ 
bits 2/D to 2/G which arc nomination papers °f Rajeshwar 
Thakur. Election petitioners have also brought on record 
nomination papers of Ram Bat an Thakur (petitioner nu. 1 in 
H.P, no. 4 of 91) as exhibits 2/B to 2/C for the purpose of 
showing that Ram Baran Thakur, an independent candidate 
had shown his preference 'for syrnbul Bi-cyclc in Ivs nomi¬ 
nation pupers. So Bi-cyclc was common in the election sym¬ 
bols selected by Rajeshwar Thakur and Ram Baran Thakur. 
The Returning Officer Sri Hem Chand Sil'oiii (R.W. 21) in 
para 37 of his deposition had admitted that Rajeshwar Thakur 
in his nomination papers had indicated his picfercncc for 
th rec symbols, namely. Bi-cycle, Lion and Car. In para 38 
of his deposition The Return'ng Officer has further staled that 
preference for Bi-cyclc and Car symbols had been given lv 
more than one candidates. It is not disputed lliat Bi-cjdo 
and Car were free symbols specified hv the Llection Com¬ 
mission of India for allotment in the State of Bihar to inde¬ 
pendent candidates, Moreover this fact is a Hu apparent from 
exhibit C. Clause 12(3)(c) of the Election Symools lReservation 
and Allotment) Orders, 1968 provides tlvir w hci c the same 
free symbol has been chosen by several independent candi¬ 
dates at such election then the Returning Officer shall decide 





271 


[vtttI l-ijTf 3 (iii)] srpTT'rr -ifift 24 lssif-rn 2 , 191 s 


iy lot to which of the independent candidate that free tym- 
nol shall iv allotted and allot that free symbol to the candi- 
Jale oil whom the lot falls and to no one else. In para 3S of 
his deposition the Returning Officer (R.W. 21) has stated that 
preference for Bi-cyclc and Car symbols had been given by 
more than one candidates and he had allotted certain election 
-ymboJs by lot but he d d not remembei if the afoiesaid two 
symbols, namely, Hi-cyele and Car had been allotted by lot 
jr not. As is apparent there is no specific evidence of the 
Returning Officer (R.W. 21) that ficc symbols Bi-cycle and 
Car which had been claimed by more than one candida'es 
hud been allotted by lot as required bv clause 12(3)(c) of the 
LiforesLid Election Symbols (Reservation and Allotment) orders. 
1968. The order sheet maintain d by the Returning Officer 
has been brought on record as r du’bit- 1 .). Even in the said 
order-sheet there appears nothing to show that the Returning 
Officer had allotted free symbols Bi-cyele and Car by lot. 

It is the specific case of the election pctiiioucis in Election 
Petition nos. J and 6 of 1991 that Bi-cyclc symbol had been 
allotted to independent candidate Ram Shersih.i Mishra and 
Car symbol had been allotted to independent candidate Amitab 
Kumar without lot and Lion symbol had not been tillolied to 
nnjone. As pointed out above there appears nothing either 
in the evidence of the Returning Officer (R.W. 21) or in the 
orders hoc i (Ext. 9) maintained by him to show that the allot¬ 
ment of free symbols Bi-cyele and Car had been made by 
lot. Under the circumstances it becomes apparent 'hat the 
Returning Officer violated the piovb o is of clause I2(3)(c) 

■ if the Election Symbols (Reservation and Allotment) Orders. 
1968 in deciding the allotment of symbol* Bi-cycle and Car, 
Issue no. .1 is disposed of accordingly. 

22. Issue no. 2 :—It is not disputed that Devendra Singh 
and Manoj Kumar Jha were the proposers of Sri Ashot 
Kumar (petit on no. 2 in F.P. No. ! of 1991). Moreover. 
Moreover, this fact is also apparent fi >m the evidence of 
P.W. I Ashok Kumar and the i omlna'ion papers dated 
26-4-91 (Ends. 2 and 2/A) of Ashok Kumar. It lias come in 
flic evidence of P.W. 1 Ashok Kumar that name of proposer 
Devendra Singh is ut serial no. 117 of Part no. 55 of the 
voter list (Ext. 1) of Bhochaha Assembly Constituency which 
forms pari of Muzaffarpur Parliamentary Constituency. It has 
alio come in the evidence of P.W. 1 Ashok Kumar that the 
name of his other proposer Manoj Kumar I ha is at serial no. 
520 of Part no. 56 of the voter list of Bhoehaln Assembly 
Constituency. Moreover these facts are also apparen' 'front 
the voter list (Ext. 1) of Bhochaha Assembly Constituency. 
From the nomination capers (Ext. 2) of Ashok Kumar, it 
would appear that in the said nomination turnery it has been 
stated that name of proposes Devendra Singh is in part no. 
117 of the voter list of Bhochaha Assembly Constituency, Sw 
serial no, 117 has been wrongly written as carl no, 117 in the 
nomination paper (Elxt. 2) and part no. 55 of the voter list 

■'has not been slated therein. From the other nomi¬ 
nation papers (Ext. 2/A) of Ashok Kumar it would appear 
that in the said nomination paper it has been stated that the 
name of proposer Manoi Kumar Jhu is entered at serial no. 
520 of lhe voter list of Bhochaha Assembly Constituency but 
the pur* number of the voter list in which the name of pro¬ 
poser Manoi Kumar Jha has been entered has not been men¬ 
tioned in (he said nomination paper. 

23. Referring M sub-section 4 of lection 36 of the Repre¬ 
sentation of the People Act, 1951 it was contended on behalf 
of the respondent that the above mentioned defec's hi the 
nomination papers of Ashok Kumar were of sub“lanti;il charac¬ 
ter and hence could not have been ignored or over looked 
in accordance with the proviso to sub-section 4 of section 33 
of the said Act. It was 'further contended that due to the 
above mentioned defects in the rumination papers of Ashok 
Kumar their proposers were not identifiable from the voter 
li't and tinder the circumstances the Returning Officer had no 
option but to rricct the nomination papers. In support of the 
above contention reliance was placed on the decision of the 
■Supreme Court m the case of Brii Mohan vrs. Sa'nal lcported 
in 1985 S.C. 847. On the other hand Ihe learned counsel 
for the election ni-l itioners to contended that the above men- 
'ieperf defects ; n the rominnlion papers o' 1 Ashok Kumar a'e 
of the nature of clciicnl error mid not of substantial character 
cntalinu rejections of nomination miners and since the elec- 
trnl polls of nil (be assembly constituencies forming part of 
the Miizaffarnur Parliamentary Constituency were before the 
Returning Officer at (he time of scrutiny, real and correct 


entry in the cleclrol roll could be easily pointed but on an 
enquiry and on being given opportunity. It was further con¬ 
tended that section 33(4) of the Representation of People 
Act, 1951 particularly ils proviso clearly indicates that mis- 
discription regarding the electrol roll m tlic nomination papers 
is a technical or clerical error and as such a duty has been 
cast on the Returning Officer cither to get it corrected by 
candidate at the time of presentation of the nomination papers 
or to get it over looked or ignoic r.t the time f scrutiny. 

It was further contended on behalf of the election petitioners 
that undisputedly no one had objected to the nomination 
papers of Ashok Kumar before the Returning Officer at the 
time of scrutiny and in view of the pnvision of section 33(4) 
read willi section 36(2) of the said Act the Returning Officers 
could have held summary enquiry and should have been 
reasonable opportunity k> the concerned candidate to print out 
the correct entry in the electoral roll in respect of (he names 
of the proposers but no enquiry as required by law was held 
by the Returning Officer before rejecting the nomination 
papers of Ashok Kumar. 

24. In view of the above contentions of the learned counsel 
for the parties it has to be as considered if the aforesaid 
defects in the nominalion papers of Ashok Kumar were of 
I he nature of clerical error or were of substantial character 
and whether the Returning Officer had held summary enquiry 
as required by section 36(2) of the Representation of People 
Act pr or to passing of the order of rejection. 

25. It is not disputed (hat Ashok Kum ir was registered as 
voter in the Assembly Constituency as mentioned in his nomi¬ 
nation papers and was qualified to contest the election in 
question. Moreover this fact is also apparent front the voter 
list (Exl. 1). It is also not disputed that Devendra Singh 
and Manoi Kumar Jha, were registered as voters in the 
Assembly C'onstiluency as ni rationed in the concerned nomi¬ 
nation p,liters (Ext. 2 and 2/A) and were qualified to propose 
the qualified candidate of their choice, In the nomination 
papers serial no. and part no. of the electoral roll of the cons¬ 
tituency concerned relating to a candidate and the proposer 
arc required to be given in order to enable the Returning 
Officer lo verifv whether (he candidate and the proposers arc 
registered ns electoral and qualified to be nominated ns a 
a Candida'e for filling a seat in the Legislative 
Assembly Lok Sabha. Rule 2(f) of the Conduct of 
Election Rules, 1961 says that “electoral roll 1 No.” 
of a person means 

(i) The serial number of the entry in the 
electoral roll in respect of that person. 

(ii) The serial number of the part of the 
electoral roll in which such entry occurs. 

(iii) The name of the constituency to which 
the electoral roll relates. 

These particulars ha,vc to be furnished in the nomi¬ 
nation papers. As mentioned above in the nomina¬ 
tion paper bearing exhibit No. 2 the serial number 
of the entry in the electoral roll in 1 respect of 
“proposer Devendra Singh has not been mentioned 
and part number has been mentioned 1 as 117 
which is wrong, whereas in. the other nomination 
paper (Ext. 2|A) of Ashok Kumar the serial 
number of the entry in the electoral roll in respect 
of proposer Manoj Kumar Jha has been rightly 
mentioned as 520 but the part number has" not 
been given. In AIR, 1985 S,C. 847 referred to 
by the learned counsel for the respondent it has 
been held by the Supreme Court that “it is not 
possible to say generally and in the numbers' of the 
all errors in regard to electoral roll numbers of the 
candida/e and the proposer in the electoral rolls 
or nomination papers do not constitute delect of a 
substantial character. They would not be defects 
of a substantial character only if at the time of 
scrutiny the Returning Officer either by himself 
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w.th tile materials placed before him during scrubby 
or with the assistance of the candidate or his pro- 
ereposer or any other person i s able to find out the 
correct serial number of the Cantlincite and the 
proposer by reference to the correct part itum.ber of 
the electoral roll’ . It had been further hcltf by the 
Supreme Court in the sad case that “the candi¬ 
date and the proposer are always expected to go 
fully prepared to meet any objection that may be 
raised by any candidate or even by the Returning 
Officer himself su junto at the time cf scrutny and 
they cannot be expected, to go 1 any scheme less 
pfapared merely became the Returning Officer had 
received the nomination papers without, raising any 
bEject ion, Tt is at the tinte Of scrutiny which is 
done in the, presence of all concerned that the 
nomination papers come up Tor more detailed as 
consideration at the hands 61' the Returning Officer 
against whom there it; no estopped with regard to 
statutory duty 0 ,f peruitiny.” 

26. It has com in the evidence of P.W 1 Ashok 
Kumar and P.W, 3 Jamil Ahmad; that Ashok Kumar 
and his proposers were present at the time of scru¬ 
tiny of nomination papers but the Returning Officer 
rejected the same w.thoilt giving an opportunity for 
heaiiilg. If lists dIso come in the evidence of P.Ws. 1 
and 3 that neither tiny Candida'e nor any proposer 
had raised any objection against the nomination 
papefs of Ashrh Kumar. P. W.l Ashok Kumar has 
further stated that he would have easily pointed out 
h ; s name and that of his prOpcifeers in the voter list 
kept at the table of the Return'ng Officer at the time 
cf scrutiny, had an opportunity been given to> him 
by the Returning Officer. The evidence; of P.Ws. 1 
and 1 3 to the aforesaid effect has not been challenged 
in their crods-eXanimation. P.W. 2 Ram Baran 
Thakitr, P.W. 4 Sudish Narayan Thakur, P.W. 5 
Ami tub Kumar, P.W. 6 Shambhu Sah and P.W. 21 
Baghunath Pandey have in their evidence supported 
the evidence of P.Ws, 1 and 3 to the aforesaid 
eiieCh It would- not be out cf place to mention 
here that it has been suggested in the cross-exami¬ 
nation of P.W. 2 Ram Baran Thakur, P.W. 4 
StidiSh Narayan- Thakur, P.W. 5 Amitab Kumar 
that Asbok Kumar and his proposers did net make 
any request for hearing before rejection of nomi¬ 
nation] papers! But suggestion to this effect has 
been denied 1 by the sad P.Ws, By giving the 
aloresaid suggestion it has been admitted had, in 
respondent that no opportunity of hearing had, in 
fact, beeni given to Ashok Kumar and his propo¬ 
sers prior to rejection of the nomination papers of 
Ashok Kumar. 

27. As against the above evidence of P.W. 1 and 
others, the respondent has examined P.W. 9 
Narcndru to say that the Returning Officer after 
scrutiny of the nomination papers rejected the no¬ 
mination papers, of two candidates but neither the 
candidates nor any one else on their behalf re¬ 
quested for an opportunity of hearing regarding 
rejection of nomination papers nor objected to re- 
jecTo-n thereof. Similar is the evidence of R. W. 16 
Bindcshwar Sal;ani. It may be pointed out that the 
Return'ng Officer as R.W. 21 has stated in para 3 
of his deposition that on thedate of scrutiny the 
nomination papers which were found to be in order 
were accepted and those found to be defective were 


I'Hecied and reason for rejection had been- assign/d. 
In Tara S of li's deposition, he has stated that, 
neither Ai.hob Kumar nor his proposers objected 
to the, rejec' : on of nomination papers of Ashot 
Kumar. Tn para 33 of his deposition the Returing 
Officer has categorically admitted that no summary 
enquiry had been held by him; prior to rejection of 
the nominal on papers of Ashok Kumar on the 
groufid that the same were incomplete in certain 
particulars. Of Course in para 34 of his deposition 
he has tried to retract from-, the above statement of 
his In para 33 of his f deposition by stating that pror 
to- j ejection of nomination papers the candidates 
enneernde had been given an opportunity for hearing 
but this s'a emcnt on his part appears to be an 
after thought as the ordcrshcct (Ext. 9) maintained 
by him in this regard dees not indicate that any 
•uimnury enquiry had been held by tire Returning 
Officer prior to rejection of the nomination papers 
end an Opportunity of hearing had 1 been given to 
Ashok Kuirtar prior to rejection of his nomination 
Pao.rsL In para 35 of his deposition the Returning 
Officer has admitted that the ordersheet (Ext. 9) 
maintained by him does not say that Ashok Kumar 
had been given an opportunity of hearing prior to 
rejection of bis’ nomination papers. 

28. It may be further pointed out that the Re¬ 
turning Officer (R. W. 2I'd in his examination-in¬ 
chief (para 2) has stated that at the time of presen¬ 
tation of nomination papers the nomination papers' 
welro dheckcdi with reference- Ui the vloter list in 
presence of the candida'cs concende. But in his ~ 
(cross-examination (para 31) he has admitted that 
jfficre is no document' to show that nomination papers 
were checked by him with reference to voter Tst 
in tile presence of the candidate concerned. In 
para 32 of his deposition has been further admitted 
that there id no document to; show that at the time 
of preservation of nomination papers the defects, 
if any, found therein were pointed out to the candi¬ 
dates concerned for rectification thereof. The Re¬ 
turning Officer in para 32 of his deposition has 
further admitted that he was aware of the provisions 
that if any clarical or printing is defect pertaining 
to the serial number or part number of the candi¬ 
dates or his proposers was 1 detected, the same was 
to be pointed out to the candidate for rectification 
of the same but there is no document to show that 
at the time of presentation of nomination papers- 
defects, if any, found were pointed out to the can¬ 
didates concerned for rectification thereof. The 
order sheet (Ext, 9) maintained by the Returing 
Officer also does not show that the Returning Officer 
cheeked, the nomination pares with reference to the 
voter list at the time of presentation of nomination 
papers as required by section 33(4) of the Re- 
we.ien'ation of People Act with a view to satisfy 
himself that the names and electoral roll numbers 
of the candidates and to proposers as entered in 
the nomination papers are the same as those en¬ 
tered in the electoral roll. It appears that the Re¬ 
turning Officer did not comply with the provisions 
of section 33 (4) of the Representation of People 
Act. Had the Refuting Officer acted in accordance 
wifi the provisions of section 33(4) of the Repre¬ 
sentation of People Act, he must have noticed that 
something was wapthif( ti the nomination papers 
filed by Ashok Kumar and then he must have 
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pointed out the same to Ashok Kumar and his pro¬ 
posers at the t,me of presentation of the nomination 
papers. However, l would tike to point out that 
The enquiry at the stage of receipt of nomination 
papers is a peripheral one and no legal conse¬ 
quence flows from the omission on the pan of the 
Returning Officer to carry out his responsibility at 
the stage of receipt of the normnation paper due 
to any reason. 


29. The nomination papers of Ashok Kumar had 
been brought on record by the due'ion petitioners 
as exhibits" 2 and 2[A. The order of rejection passed 
by the Returning Officer on the nomination papers 
shows that both the nomination papers were re¬ 
jected on the ground that they were incomplete. As 
will appear there is nothing in the orders passed on 
the nomination papers to show that the Returning 
Officer had held summary enquiry and had given 
opportunity to Ashok Kumar and his proposers to 
assist him in locating and identifying the names of 
the proposers in the voter 1st prior to passing the 
erder rejecting the nomination papers. In the 
ciders there is no'hing to show that the Returning 
Officer prior to rejection of the nomination papers 
enquired from Ashok Kumar or his proposers 1 and 
the persons present there if they had anything to say 
and no one had objected 1 to the rejection. The or- 
dersheet (Ext. 9) mamtainedi by the Returning 
Officer in this regard contains orders dated 19-4-91 
to 29-4-91. It snows that nomination papers were 
scrutinised on 27-4-91 and at the time of scrutiny 
no one had raised objection against the nomina- 
natiort papers of Ashok Kumar but the same were 
rejected on the ground that they were defective 
(not incomplete as mentoned in the order of 
Returning Officer on nomination paperes). There is 
nothing in the order dated 27-4-91 to show that 
Ashok Kumat or his proposers were asked to hold 
the Returning Officer in locating the names of the 
proposers in the voter list or any summary enquiry 
as required by setcion 36(2) of the Representation 
of People Act. 

30. In view of the evidence discussed above, I 
affi of the opinion that there was no sommary 
enquiry as required by law by the Returning Officer 
prior to rejection of nomination papaers of Ashok 
Kumar. Since there was no summary enqrnry as 
required by law at the time of scrutiny it cannot 
be said that the Returning Officer could not have 
been able to find out the correct serial number of 
proposer Devendra Singh and part number of pro¬ 
poser Maqoj Kumar Jha with the assistance of 
Ashok Kumar or his proposers or other person 
present there at the time of scrutiny. It is* true that 
the candidates and the'r proposers ale always ex¬ 
pected to go fully prepared to meet any objection at 
the time of scrutiny but unless the Returning Officer 
holds summary enquiry as required by law and 
gives time | opportunity to the candidate and the 
proposers concerned their preparation to meet any 
objection will not be of any help. It was contended 
on behalf of the respondent that Ashok Kumar 
(P.W. 1.) has clamed that he and his proposers 
were present at the time of scrutiny but the evidence 
on record does not show that they had -sought be 
for time [opportunity to give correct particulars of the 
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proposer or to assist the Returning Officer in loca¬ 
ting or identifying the proposers in the voter 1 sf. 
In this connection it was rightly contended on 
behalf of the election petitioners dint when the 
Returning Officer d-d not hold summarly enquiry 
prior to rejection of the nomination papers, 
Ashok Kumar and his proposers could not 
get opportunity to assist the Returning in locat- 
ting and identifying the correct serial number) 
part number of the proposers in the voter list. 
In view of this it is difficult to say that the defects 
in the nomination papers of Ashok Kumar were of 
substantial character. 

SI. The learned counsel for the election peti¬ 
tioners referred to pages 26 and 27 of the Hand 
Book for Returning Officer (Pub ! ished in 1977) at 
which grounds which are insufficient for rejection of 
nomination papers have been detailed and pointed 
that rejection of nomination papers on the ground 
of any error in description of electoral roll number 
has been described as flimsy ground. The learned 
counsel for the election petitioners further pointed 
out that just above the ' Grounds for Rejection of 
Nomination Paper” at page 27 of the said Hand 
Book the instruction/direction of the Election Com¬ 
mission is for not reject ng any nomination paper 
on the ground of technical or clerical errors or dis¬ 
crepancies most of which could or should have been 
directed to be set right at the time of presentation 
of nomination paper [vide section 33(4) proviso]. 
Further instruction/direction is that “it would be 
very improper if you (Returning Officer) fail at the 
proper stage to help a candidate by exercising your 
powers and discretion under the proiso to section 
33(4) and if, later at the time of s-cruitny you reject 
his nomination paper on the ground of those very 
defects which could have been set right under that 
section”, It was not disputed that the instruction/ 
direction/guideline as contained in the aforesaid 
Hand Book are binding on the Returning Officer 
though the same have no statutory force. As is ap¬ 
parent, the Returning Officer wn 1© rejecting the 
nomination papers of Ashok Kumar ignored the ins¬ 
truction/direction as contained in the aforesaid 
Hand Book for Returning Officer. 

32. The learned counsel for the election petirio- 
ners referred to the proviso to section 36(5) of the 
Representation of People Act whxh provides 1 that in 
case an objection is raised by the Returning Offi¬ 
cer or is made by any other person the candidate 
concerned may be allowed fme to rebut and Con¬ 
tended that granting of time to rebut objection is a 
must even if not asked for, but the Returning Officer 
instead of doing so rejected the nomination 
papers out right without holding summary enquiry. 
In support of tlrs contention reliance was 1 placed 
on para 8 of the decision of this very Court in the 
case of Parmesfawar Kumar vs. Lahtan Choudhary 
reported in 1958 B.L.J.R. 386. In para 8 of the 
said decision it has been inter alia, held that “under 
proviso to section 36(5) of the Representation of 
People Art the Returning Offioer could have allow¬ 
ed time to the candidate concerned to rebut the ob¬ 
jection raised by-or onbebalf of the respondent to the 
nomination of the petit onex even though time was 
not asked -or is as 1 nobody was present on behalf of 
the petitioner at the time of scrutiny and at the time 
objections were raised. I am of the view that where 
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objections are raised to any nomination paper which 
require an invest'gation of summary enquiry of cer¬ 
tain facts it would have been proper for the Return¬ 
ing Officer to adjourn the hearing of the objection 
for some time or for a day.” In this connection the 
learned counsel for the respondent pointed out that 
in the said case objection was that the nomination 
filed by the peti ioner did not bear any genuine sig¬ 
nature of the respective proposer which is not the 
case in the instant case before this Court and in that 
view of the matter that case is clearly distinguishable 
from the present case. It was further contended by 
the learned counsel for the respondent that summary 
enquiry under section 36(2) of the Representation of 
People Act is not mandatory and in the nstant case 
the proviso to section 36(5) is not a'tracted because 
there is nothing to rebut as the column meant for 
serial number/part number was blank since the date 
of presentation of nomination papers. It was fur¬ 
ther contended by the learned counsel for the 
respondent that in case of incomplete nomination 
paper the Returning Officer was 1 not duty bound to 
ask the proposer or the candidate to point out the 
relevant entry in Ihe electoral roll and the incomp¬ 
lete nomination paper is not nomination paper in 
the eye of law and that being so, there was no ques- 
t on of giving any opportunity either to the candi¬ 
date or to his proposers. 

33. In th's connection the learned counsel for the 
election petitioners referred to sect on 33(4) and its 
proviso and Section 36 of the Representation of Peo- 
plc Ac r and pointed out that they do not make. &ny 
d stinction between wrongly filling a column of the 
nonrnation paper and leaving the same blank. The 
leaned counsel for the petitioners contended that 
omission of me ironing part number|ser'dl number 
of proposer is flimsy, unsubstantial, technical and 
clerical error and rejection of nomination papers on 
the ground of om : ssion is improper and will render 
the election of returned cand'datc vo’d. It was 
further contended that the Returning Officer is not 
exonerated from discharging his own duty, including 
giving an opportunity to the candidate | proposer 
before rejecting nomination paper. In support of 
the above contenrions the learned counsel referred 
to the dcc'sion of the Supreme Court reported in 
10 E.L.R. 189 (Karnail Singh vrs, FJcctio.i Tribunal 
Uissar and others) and pointed out that a constitu- 
: on Bench of the Supreme Court cons : sting of Five 
Tudges have held in the said case that omission to 
nention the part number (sub-division) of the can- 
Tdntc in proper column of the nonTnaboi rancr is 
onlv a defect of technical and not of substaitial dia¬ 
meter and accordingly affirmed the decirioa of the 
Tribunal that the reieebon of uonrnatioi naticr was 
improper and the election of Tie elected candidate 
was void. The learned counsel further referred to the 
decision of the Election Tribunal Jaipur reported in 
6 E.L.R. 224 (Ram Singh vrs. Hnzarilal and others) 
and pointed out that it was held bv ihe Election 
Tribunal that omission to meition the pari number 
of the voter list regarding the name of the candidate 
in the relevant column of nomination papers is not 
fatal defect in the nomination paper and the reiec- 
t’on of the nomination paper in such 0 'rciirhstance 
was improper. It was further pomted out that 
Election Tribunal has also laid stress that omission 


to mention the part number of electoral roll in the 
nomination paper can be easily clarified by holding 
a su mm ary enquiry by the Returning Officer. The 
learned counsel for the election petitioners further 
referred to the decisions reported in 6 E.L.R. 346 
(Sheo Dayal and others vrs. Tej Ram and others), 

1 E.L.R. 252 (Tika Ram Shanna vrs. Lalit Baha¬ 
dur Kharag and others), 3 E.L.R. 375 (Banket Lai 
vrs, Madan Mohan and others), 4 E.L.R. 306 (Surat 
Singh vrs. Jag Bahadur Singh and others), 5 E.L.R. 
173 (Ram Krishna Reddy vrs. Kamla P^vi), Indian 
Election cases 1935—1951‘ (Sen and Poddar) page 
10 (Gurubox Singh vrs. Baldeo S ; ngh and others) 
and Indian Elect 1 on Cases 1935—1951 (Sen and 
Poddar) page 66 (E. Fiew vrs. G. E. Gibbon and 
others). The learned counsel for the election peti-'- 
tioners also referred to the decision of the Supreme 
Court reported in A.I.R. 1984 S.C. H56 in support 
of h's contention that proviso to Section 33(4) of 
the Representation of People Act is obl'gaory and 
not directly. 

34. Section 35 of the Representation of People 
Act inter alia provides for affixing not'ce in some 
conspicuous place in the office of the Reluming 
Officer with regard to nomination and fine and place 
for their scrutiny. Rule. 7 of Conduct of Election 
Rffie, 1961 provides that notice of nomination under 
Sect : on 35 of the Act shall be in such one of the 
forms 3-A to 3-C as may be appropriate. Relevant 
form for election to Lok Sabha is 3-A- It was 
contended on behalf of respondent that there is no 
pleading to the effect that notice in form 3-A had 1 
not been affixed and hence presumptioned could be 
that official work must have been done : n due course. 
It was further contended on behalf of the respon¬ 
dent that in view of the notice in fonn 3-A the 
candidates and the proposers are expected to go fullv 
prepared on the day of scrutinv to m^t. anv objec¬ 
tion that may be ra sed at the time of s.cruttny. It 
was not disputed bv the learned counsel for the 
petitioners that in v : ew of notice in fo-m 3-A tbe 
candidates and their proposers are expected to go 
pre n ared to meet anv ob’ection that tr"v be raided 
at the time of scrutiny but it was oo : n + ed out that, 
there is noTirng in the ordersheet (Fxt. 9) of the 
Returning! Officer to show that nob'ec in form a. a 
had. in fac‘, been affixed. It was further contended that 
Ashok Kumar and h : s proposers were nnd'spntedlv 
present at the time of scrutiny but in absence of 
summary enquiry by the Returning Officer they could 
not vet an opportunity to assist h ; m in locating and 
identifying the proposers in the voter Tst, Bv refer¬ 
ring to the oral evidence adduced by tbe parttes. 
order passed bv the Returning Officer n n the nomi¬ 
nation papers of Ashok Kumar and tTi e ordercheet 
("Ext. 9) of ffie Returnum Officer ir has already been 
pointed out earlier that there was no summary en¬ 
quiry bv the Retnring Officer prior to pass : ng of the 
order for rejection. 

35. The learned counsel for the respondent invited 
mv attention to certain other dec : s'ons to wh'cb T 

refer hereafter. § have a'readv referred to the 
demVon of the Supreme Court ip the f- ase of Brii 
Mohal vrs. Satoal reported in A.I.R, 1 QS, 5 S.C. 847. 
In that case the candidate w^o was resent before 
the Returning Officer was asked to out the 

entry in the electoral roll where the names of himself 
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and his proposers are found as electors and as he 
i was not in a position to do so the Returning Officer 
rejected the nomination paper and hence the defects 
concerning electoral roll numbers were held to be 
defects of substantial character and the rejection was 
he'd to be justified. But in the instant case the 
Returning Officer did not ask the candidate Ashok 
Kumar and his proposers present there to point out 
the entries in the electoral roll where the names of 
the proposers are entered as electors. So the deci¬ 
sion in the above mentioned case is not applicable 
to the facts of the instant case. 

36. In A.I.R. 1985 1073 (Lila Krishna vrs. Mani 
Ram Godra and others) referred to by the learned 
••counsel for the repsondent, no one was available 
when the Returning Officer took up the nom'nation 
papers of Mani Ram Chapala and Raj Tilak (two 
of the candidates) to indicate to the Returning Offi¬ 
cer correct serial number in the electoral roll and 
under the circumstances the nom'nation papers of 
the aforesaid two candidates were rejected and the 
defect was held to be of substantial character and the 
rejection was held to be proper by the Supreme Court. 
In the instant case before me the candidate as well 
as his proposers were available at the time of scrufiny 
but they were not asked by the Returning Officer to 
indicate the correct serial number]part number of the 
proposers and hence the decision ; n the sa’d case is 
not applicable to the fact of the instant case. 

37. From the above discussions it is apparent that 
,tbe defects in the nom’nafion papers of Ashok Kumar 
were not of substantial character and the nomination 
papers having been rejected by the Returning Officer 
without holffi’g sumary enquiry as -equired by 
Section 36(2) of the Representation of People Act, 
1051 and without giving an opportunity of bearin' 1 , 
to Ashok Kumar and h's proposers, rejection was 
improper and : lie pal. By rejecting nom'nation papers 
illegally and improperly the Returning Officer depri¬ 
ved the entire electors of the Parfiamentary consti¬ 
tuency, in question, of their substantial right to elect 
person of their choice and has thereby made the 

flection of the respondent void. Issue No. 2 ! s dis- 
'posed of accordingly. 

Issue No. 7—Section 81 of the Representation of 
People Act provides that an election petition calling 
; n question any election may be presented at one or 
more of the 'pounds specified in sub-section 1 of 
Section 100 and Section 101 to the High Court by 
any candidate of such elecfion or any elector with'n 
45 davs from but not earl'er than, the date of elec¬ 
tion of the returned candidate, or if there are more 
than one returned candidate at the election and dates 
of their elections are d fferent, the later of those two 
dates. It fuCher provides that every elecfion pefi- 
tion shall be accompanied by as many copies thereof 
as there are respondent mentioned in the petition 
and every suNi copy shall be attested by the oeti- 
fioner under h’s own signature to be true copy of the 
petition. A 11 the three election petition under consi¬ 
deration are for declaring the election of sole respon¬ 
dent as void. The election petitioners in the three 
election pet :t, ons were candidates! electors in the 
election in question. It was not disputed that the 
elecfion oefifons have been presented before the High 
Court within time on one or more of the grounds 
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specified in sub-section 1 of Section 100 of the Rep¬ 
resentation of People Act and were accompanied by 
as many copies thereof as there are respondents men¬ 
tioned in the petition and every such copy had been 
duly attested by the petitioners under their own signa¬ 
ture to be true copy of the petition. In view of this 
i: cannot be said that there was non-compliance of 
the provisions of section 81 of the Representation of 
the People Act. 

39. Section 82 of the Representation of the People 
Act provides hat an election petitioner shall join as 
respondents to his petition where the petitioner, in 
addition to claiming declaration that he election of 
all or any of the returned candidates is void, claims a 
further declaration that lie himself or any other 
candidate has been duly elected, all the ccntes ing 
candidates other than the petitioner, and where no 
such further declaration is claimed, all the returned 
candidates and any other canddate against whom alle¬ 
gations of any corrupt practice arc m\le in the peti¬ 
tion. I may be pointed out that the election petition¬ 
ers in these election petitions have simply sought dec¬ 
laration of he elcct'cn oi the sole respondent as void 
on the grounds mentioned in '.heir respective election 
petitions and' have not sought for any further declara¬ 
tion that any other candidate has been duly elected 
and hence hey have impleaded only the returned 
candidate as the sole respondent in the election peti¬ 
tion. That being so, there appears no merit m the 
pica that ffiere was no compliance of the provisions 
oi section 82 of the Representation of the People 
Act. 

40. Section 117 of the Representation of the 
People Act provides that at the time of presenting 
an election petition, the petitioner shall deposit in the 
High Court in accordance with the Rules of the High 
Court a sum of wo thousand rupees as security for 
the costs of the petition and during the course of the 
trial of an election petition, the High Cour may, at 
any time, call upon the petitioner to give such further 
security for costs as i' may direct. It was not dis¬ 
puted that the election petitioners had deposited a 
sum of two thousand rupees as security for the cos's 
of each of the three election petition under consi¬ 
deration. Moreover, this fact is also apparent from 
'he record of the election petitions concerned. In 
view of this it cannot be said that there was non- 
compliance of provisions of section 117 of the Rep¬ 
resentation of the People Act. Accordingly, this 
issue is answered in the negative. 

41. Issue No. 5.—As will appear from elecfion 
petition no. 5 of 1991 only one corrupt practice, 
namely, soliciting the help and assistance of different 
types from the Retunimg Officer by the respondent 
for success in his election from the date of filing of 
his nomination paper onwards has been alleged. The 
first such help was allegedly sought by the respondent 
from the Returning Officer on 25-4-91 at ihe time 
of presentation of nomination paper. In support of 
this allegation the election pe'ifioners have examined 
P.W. 27 Birendra Prasad. He has stated in his exa- 
minat'On-in-chief (para 1) that on 25th April, 1991 
at about 10 to 10.30 A.M. he . accompanied by 
Aaxarul Haque (P.W. 32) had been to the chamber 
of District Magistrate, Muzaffarpur in search of Sarda 
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Mai (R.W. 30) and at that very ttrae Sri George 
Famandis (respondent) came there and requested the 
District Magistrate for help saying that Congress Party 
had set up a tuff candidate and the DistrittMagifitrate 
(Returning Office-') assured him not to Worry. Hie 
evidence of P.W, 32 Anzarul Haque is also like that 
of P.W. 27. 

42. It may be pointed out that the evidence Of 
P.W. 27 and 32 to the aforesaid effect has been 
challenged in their cross-examination. It would not 
be out of place to mention here that the evidence of 
respondent Georgs Farnandis (R.W, 29) in para 4 of 
his deposition rii- ws that he had presented his nomi¬ 
nation paper m between 2.45 P.M. and 3.00 P.M. 
and had reached Muzaffarpur a little before the 
presentation of nomination paper and had drove 
straight to the office of the Returning Officer When 
Sri Farnandis had presejred his nomination paper in 
between 2.45 P.M. to 3.00 P.M. there was no 
question of his seeking help from the Returning Officer 
in between 10 to 10.30 A.M. as stated by P.Ws. 27 
and 32 examined by the elecion petitioner. Sri Far¬ 
nandis (R.W. 29) in para 5 of his deposition has 
denied that he sought help of the ReturttWlg Officer 
say ng that the Congress Party had set up a very tuff 
candidate and tbe District Magistrate (Returning 
Officer) assured him not to worry about the congress 
candidate. In para 6 of his deposition Sri Farnandis 
(R.W. 29) has further denied that the District Magist- 
rate-cum-Return ; ng Officer had helped him. R.W.21 
Hem Chand Shirohi who is the Returning Officer 
himself has also in para 15 of 
his deposition denied that Sri Famandis had requested 
him for help in the election and that he assured him 
not to worry. It was rightly con*ended on behalf 
of the respondent that evidence of P.Ws. 27 and 32 
to the aforesa''1 ecect seem-’ o be absured as neither 
a con f esting candidate would seek help of Returning 
Officer publically for success in the election nor the 
Returning Officer would pubKcally give assurance for 
such help. In view of what has been pointed out 
above, the allegation that the respondent sought help 
of the Returning Officer at the time of presentation of 
nomination paper and the Returning Officer assured 
him of help in the election does not appear to havo 
any merit and the hence the same can hardly be 
accepted. 

43. It has b"en alleged by the election petitioner in 
E.P. No. 5]91 'hat after presenting his nomination 
paper the respondent addressed a meeting of his 
supporters in Collectorate' compound at Muzaffarpur 
and the Retur'wg Officer allowed the meeting of the 
supporters by respondent on the day of pTesentatiosn 
fact that the respondent had addressed h>s supporters 
who had ga'hered in Collectorate compound at Muza¬ 
ffarpur after p-w-nting his nomination paper has been 
admitted by him in para. 11- of his deposition 
as R.W. 29. This fact has also been admitted 
bv R.W. 32 Miheshwar Prasad Yadav. R.W. 9, 
R.W. 14, R.W. 28 and R.W. 34 Brij Bihari Prasad in 
their evidence in Court, R.W, 34 Brij Bihari 
Pra c ad has also denied, that he had also ad¬ 
dressed the sirp^ers in Collectorate campus and 
had talked of blood bath in the election! In 
this connection it was pointed out bv the 
learned counsel for the respondent that there is 


nothing on record to show that there was any baji oil 
addressing supporters on 25-4-91 by a candidate in 
or near about the Collectorate campus. No paper 
from the side of the election petitioner has been 
brought on record to show that addressing df the 
upporters by respondent on the day df presentations 
of nomination paper in or near about the Collectorate 
campus was in violation of any ban and the Return¬ 
ing Officer by not interfering with the iheetihg addres¬ 
sed by Sri Famandis had helped him. That belnjj- So, 
it is difficult to accept the allegation that addressing 
the supporters by Sri Famandis after the presentatidn 
of the nomination paper in the collectorate campus 
anibunted to a corrupt practice. 

44. The other allegaton with regard fo corrupt 
practice is that the collectorate office at Muzaffarpur 
was used as strong room for keepng the ballot boxes 
and the collectorate campus was used for counting of 
h&'Jot papers in the elections held earl er bu the 
venue for keeping of ballot boxes and for counting 
of ballot papers was changed and Sikandarpur stadium 
situated on the bank of river Gandak and at a lonely 
place was used for the the purpose. In support of this 
allegation the election petitioners have examined R.W. 
10 Birendra Kumar Singh, R.W. 11. Ratenesfiwar 
Prasad Singh, R.W. 12 Sarju Tiwary, R.W. Habi- 
bul Rahman @ Jina, P.W. 18 Kailash Prasad.Siriba. 
R.W. 20 Yogendra Singh, R.W. 21 Rjaghunalh Paridey 
and P.W. 53 Ram Kumar Singh who have supported 
the allegation to the aforesaid effect. The fact that 
in the earlier elections collectorate office and campus 
at Muzaffarpur was used as strong rbom for the pur¬ 
pose of keeping ballot boxes containing ballot papers 
and for the purpose of counting of ballot paper has 
not beert disputed by the respondent. It is also not 
dispffied to that Sikandarpur stad'um was used 
as strong room for the purpose of keepng ballot 
boxes containing ballot papers of the election, 
in questton and for the purpose Of counting 
of ballot papers rather R.W. 3 Ram Prikat 
Singh, R. W. 4 Ashok Bharti, P.W. 5 Jitendra 
Prasad S'ngh, R.W. 14 Jagdish Desh Pandey, 
R.W. 21 Hem Chander Shiroln, P W 27 Prem Chmrl 
Verma, R.W. 30 Sarda Mai and R.W, 3l' lainandon 
Singh have admitted this fact in their evidence fn 
Court, It has come in the evidence that the Retim¬ 
ing Officer of Muzaffarpur Pariiamen'ary constituency 
was also the Returning Officer of Vaisbali Parliamen¬ 
tary Constituencies and ballot boxes Of both the 
Parliamentary Constituencies ha'd to be kept and coun¬ 
ted at Muzaffarpur. Under the ctreriMStances some 
specious place was naturally required so that (hero 
may not be any difficulty in keep-rig the ballot boxes 
and is Counting the ballot papers of both the Parlia¬ 
mentary constituencies at the same place tinder the 
supervision of common Returritng Officer. Under the 
Circumstances if venlie for keepinghe ballot boxes 
and for counting the ballot papers shifted from 
CoFe/fforate campus of Muzaffamur to SikanrHrour 
Stadium, it cannot be sa-d that ff-e Returning Officer 
did so for the purpose of helping the responded by 
manupulating ballot boxes. It mav not be out of place 
to mention here that P.W 1 0 Serin Tiwnrv of being 
asked in his cross-examination (para 14) has stated 
that the other candidates had been allowed to operate 
only eight vehicles for' convasSfpg Which were checked 
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by the police but 5ri Parnandls kad been Permitted 
to operate 100 vehicles which were not checked by 
the ppiice and it is d\ie to this that he has stated 
that the .ballot Boxes were kept in ah incomplete sta¬ 
dium with a view to manipulating and replace the 
ballot boxes in favour of Janta Dal candidate. As 
is apparent from this statement of P,W. I2j it is ipere 
suspicion that the ballot boxes were kept at Sikandar- 
pur s‘adium and ballot papers were counted there with 
a view to help janta Dal candidate by. manipulation 
of ballot boxes. There is no contemporaneous 
document in support of this allegation. That being so 
it s difficult to accept ffiat venue of strong room and 
counting of .ballot papers was changed with view to 
help Janta Dal candidate by manipulating ballot 
bokeS. 

45 'Raffieshvt'ar Prasad Singh, P:W. 52 Mohan 
of E.P. No. 5 df 1991 that sensitive booths were 
declared not oii ffi e basis of the petition filed by the 
electioii petitioner but to suit the convenience of the 
respondent aid in this way those booths were declared 
sensitive Where the electioh pe itibtier has a large 
number of supporters and voters and where peaceful 
polling WaS hfeW since long and there was no appre¬ 
hension of disorderly polling. Iti support of this 
allegation .the election petitioners have examined 
P.WT 2l R#hn4th Panciey and P.W. 53 Ram 
Kutnar Singh, P.W 21 Raghunath Pandey who is 
election petitioner in EP. No. 5 of 1991 has staled 
numbers 7 and 8 of h ; s deposition that he had fi’cd 
petition tExt. 3|A) before the Reurping Officer as 
well as before the Chief Electoral Officer, Bihar for 
mentioned in the list attached with the petidon were 
declaring certain booths as sensitive but the booths 
not declared sensitive. Declaration of any booth as 
sensitive depends upon the satisfaction of the Return¬ 
ing Officer that .the same is actually sensitive. It 
is true that the Returning Offioer is expected to take 
into consideration the suggestions, of the political 
parties, or their candidates in .such matters but 1 do 
not th ! nk that suggestion of the candidates In this 
regard' is binding on the Returning Officer. That 
Retarding Officer did not declare the booths as 
mentioned iff the petition (Ext. 3|A) filed bv P.W. 21 
sensitive With a view to help the respondent and that 
too whim there is nO uaper (exhibit! on record to 
shofW that the booths men boned the list attached with 
the petition (Ext. 31 A) had never been declared sensi¬ 
tive m earlier elections. P.W 53 Ram Ktimar Singh 
has stated in his exantination-F-chief (nara 9) that 
on t7-2»-91 the congress candidate (P.W. 211 had 
filed a petition before the Returning Officer for dec¬ 
laration of Certain booths as sensitive biit the Return¬ 
ing Officer did not d6 so. P.W. 53 has admi'ted in 
his Cross-examination (para 50) that he Was not pre¬ 
sent ait tire time 6f filirig of petition by congress can¬ 
didate before the Reointiri® Officer for drc1n* ! n«r 
certain booth's as sensitive. That being so, he appears 
to be a! hearsay witness oh this point. Thdt being so, 
the evidence of P\W. 53 m this regard is of li'tle 
help' tri the petitioners in supporting the allegation 
regarding declaration of Sensitive booths. Further 
morS,.ffie Returning Officer as R.W 21 has stated in 
pa/a 17 of liis deposition' that while decitiittg sensitive 
and super sensitive booths he had' taken into con¬ 


sideration the views as Well as the complaint of the 
candidates coticerried and had acted in accordance 
with he. guideline given by the Election Commission of 
India, Chief Electoral Officer of Bihar and Dome 
Department of Sta e Goyt. In h's cross-exaniinatioh 
(para 47) the Returning ^Officer (R.W. 21) lias denied 
the allegation that he had hot taken the views of 
contesting candidates intb consideration while decid¬ 
ing sensitive and super sensitive booths. He has 
further denied the allegation that only those booths 
were declared sensitive where cortgreSs candidate was 
popular. In view of What has been pointed out 
above it is difficult to accept the allegation of the 
election petitioners in this regard. 

46. It has been alleged by the election petitioner 
in E. P. No. 5 Of 1991 that Ramai Ram, Hind Keshari 
Yadav and Brf) Bihari Prasad who were ministers 
in the Government of Bihar and M L.As MaheSh- 
war Prasad Yadav uml Kan.al Paswan accompanied 
by amle'd men and police escort party were convas- 
sing for Janta Dal candidate and were terrorising 
voters but the Returning Officer did not ake any 
action ihspite Of the petitions filed by the election 
petitioner (P.W. 21) and his election agent (P.W. 53) 
on 17-5-1991. In support of this allegation the 
election petitioner have examined P.W. 16 Rudrsdeo 
Thikur, P.W. 24 Sachidanhnd Thakur, P.W. 25 Ram 
YOgefidra Singh, P.W. 21 Raghunath Pandey, P.W. 
22 Prtem Kumar Singh, P.W. 23 Nagendra Prasad 
TbtikUr, P.W. 24 Sadtidanan'd Thakur, R.W. 25 Ram 
Babu Sabi; P'.W, 26 HuriJal Ram, P.W. 28 Rajaram 
Prasad Singh, P.W. 38 Tej Narayan Singh, PW. 42 
Jaleshwar Pandey, P.W. 43 Yogendra Mishra, P.W. 
45 Ram'eshwar Prasad Singh, P.W. 52 Mohan 
Kutriar Mishra ahd P.W. 53 , Ram Kumar Singh. The 
fact that the aiWesUid ministers and M.L.As Were 
convas^ing for the Jartta Dal candidate is not disput¬ 
ed. Moreover, this fact is also apparent from the 
evidence of R.W. 1 Amrish, R.W. 2 Shyam Kalyan, 
R.W. 3 Ram Pukar Singh, R.W. 4 Ashok Bharti, 
R.W. 6 KriShnaded Kfaii’o, R.W. 7 Krishnadeo Pra¬ 
sad, R-.W, 8 Shanker Ldhiya, R.W. 10 Ram Chandra 
Rai, R.W. 11 Pawan Kutaar kai, R.W. 12 promod 
Kuntar Rai, R:W. 13 Ram Parchlian Sah, R.W. 28 
Kamal Paswan, RiW. 29 George Famandis. R.W. 32 
Mah'eshwar Prasad Yadav, R.W. 33 Ramai Ram and 
R.W. 34 Brij Bihari Prasad. The fact that at the 
time Of cobvaSsinp tfic Said ministers and M.L.As 
were accompaiied by arrtieti oeople and police escort 
party has not been Bdnrtted by the aforesaid witnes¬ 
ses examined by the respondent. In view of this, it 
has to be seen as to bow far ffie evidence adduced by 
the election petitioners on this poifit ; s reliable or 
acceptable. As mentioned earlier, P.W. 21 is ffio 
election petitioner himself in E.P. No. 5 of 1991. 
He has stated ffiat the aforesaid ministers and M.L.As 
accompanied by, some persons of criminal types were 
convassing for Janta Dal, candidate and a petition 
had been filed by his election agent Ram Kumar S : ngh 
(P.W. 53) before the Rctiinvng Officer against con- 
vassing by armed people and intimidation of voters 
by them. The petition filed by the election agent 
Ram Kumar Sinch (P.W. 51) has not been brought 
on record as exhibit. Three letters dated 17-5-91 
(EXts. B| to BID) addressed to the Returning Officer 
by the election petitioner Raghunath Pandey have 
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been brought on record. A perusal of these letcrs 
would show that there is no menion of the names 
of minis ters Ramai Ram and Hind Keshari Yadav 
and M.L.As Kamal Paswan and Maheshwar Prasad 
or any of the armed persons in these letters. The 
allegation in these letters is simply agains Bri B alm 
Prasad that he was threatening and intimidating the 
voters and prayer is for taking action against him. 
The evidence of P.W. 21 Raghunath Pandcy to the 
aforesaid effect does not find support from these 
letters so far as convassing by ministers Ramai Ram 
and Hind Keshari Yadav and M.L.As Kamal Paswan 
and Maheshwar Yadav accompanied by armed men 
and criminals is concerned. Even with regard to 
minister Brij Bihari Frasad, the allegation in said 
le'ters is that he bemg armed with fire arms was mov¬ 
ing in Muzaffarpur town under police protection and 
was threatening voters- There is nothing to the 
effect that Brij Bihari Prasad was moving with armed 
people of criminal ype Further more, the evidence 
of P.W. 21 in para 39 of his deposition is to the 
effect that the said ministers and M.L.As accompanied 
by undesirable persons had convassed in between 
29th April, 1991 and 7th Mav. 1991 but no petifion 
was filed prior to 17-3-91 against such convassing 
and threatening of voters. There is no explanation 
by P.W. 21 for not filing petition before 'he Return¬ 
ing Officer prior to 17-5-1991. The such conduuct 
on the part of P.W. 21 Raghunath Pandcy does not 
appear to be natural and hence his evidence on the 
portion of convassmg by the aforesaid ministers and 
M.L.As accompanied by armed criminals does not 
inspire confidence. 

47. P.W. 53 Ram Kumar Singh is the election ag°nt 
of election petitioner Raghunath Pandey. He has 
stated that the aforesaid ministers and M.L.As ac¬ 
companied by more firm 100 armed people were 
convassmg for Janata Dal candidate as a result of 
wh : ch the voters got terrorised and he intimated the 
Returning Officer about that by filing a petition. In 
his cros'-examination (para 331 P.W. 53 has staged 
that the Returning Officer did not pass any order on 
his petition and even then he neither lodged F.I.R. 
against convassing bv armed people nor complained 
to ‘he Election Commission of India or the Chief 
Electoral Officer, Bhar against he said conduct on the 
part of the Returning Officer. On being asked in his 
cross-examination (oara 34j he couM not name even 
a single voter who had got terrorised due to con¬ 
vassing by the said min sters and M.L.As 1 accompa¬ 
nied by armed neopK A? it spears from the 
evidence in para 34 of h's deposition, P.W. 53 is a 
hearsay witness on the pc’cit that voters got terrorised 
due 'o convassing by arm -d people. 

48. So far as the other witnesses examined by the 
election petitioner on this pofiit are concerned, only 
some of them have stat :d that voters got terrorised 
due to convassing by the said ministers and M.L.As 
accompanied by armed ncople and their evidence to 
this effect has been ch^'enged in their cross-C'ami- 
na'ion. Witnesses like P.W. 17 Siyaram Choudhary. 
P.W. 20 Yogendra S'ngh. P.W. 25 Ram Babu Sahu. 
P.W. 26 Hari’al Ram, P W. 28 Raiaram Singh have 
not Stated that voters had got terrorised due to con¬ 


vassing by the aforesaid ministers and M.L.As 
accompanied by armed people. Further more, P.W. 
22 Prem Kumar Singh, on being asked, in his cross- 
examina ion (Para 10} stated that Lai Bahadur Singh 
of vill'gje Narauli, AshoK Kumar Sahi of village 
Sabajpur, Sachidanand Singh of village Prahaladpui, 
Bake Bihari of village Manika and others had told 
him that they had got terrorised by convassing of 
armed people on behalf of Janta Dal but they had 
cast their votes. The said persons have no: been 
examined in court as witnesses to corroborate the 
testimony of P.W. 22 to the said effect. Had he 
said persons actually go terrorised, they would not 
have cast their votes. In para 10 of his deposit on 
P.W. 22 had admitted that he had not 
fi!ed any petttion before any authority inti- 
mat ng thereby that voters had got terrified 
due to convassing by armed people. The 
other witnesses on th s point do not say that any 
voter did not cast his vote due to being terrorised. 
P.W. 24 Sachidanand Thakur has simply stated about 
convassing by ministers and M.L.As and their body 
guards but he does not say that armed people 
accompanied the ministers and M.L.As at the time 
of convassing. According to P.W. 28 Rajaram 
Prasad only two to four armed people accompanied 
the said ministers and M.L.As at the time of con¬ 
vassing. By saying so in para 6 of his deposition, 
P.W. 38 that the voters had got terrorised does not 
others that ministers and M.L.As accompanied by 
more than 100 people were convassing on behalf cf 
Janta Dal candidate. P.W. 38 Girijanandan Singh 
has stated that the said ministers were accompanied 
by 50 to 60 armed persons at the time of convassing 
as a result of which the voters got 
terrorised and he had informed Ram Kumar 
Singh (P.W. 53) about convassing on behalf 
of Janta Dal in the aforesaid manner and effect 
thereof on the voters. P.W. 53 Ram Kumar Smell 
has not stated that this witness had informed him 
abogt the above fact and hence the evidence of 
P.W. 38 that the voters had not terrorised does ""t 
appear to be safely reliable. Further more, on being 
asked, in his cross-examination (para 5) *o name t*e 
armed people accompanying the Mintsters) and 
M.LAs he pleaded his ignorance. He has 
named certain persons in para 6 of his deposition 
but has admitted that they were not armed. His 
evidence in para 6 of his deposition further show* 
that there was security arrangement at the booths 
visited by him and those who wanted *o cast vote 
had cast their votes. If so, then the evidence to the 
effect that the voters had got terriorised becomes 
untenable. P.W. 43 Janardan Mishra and P.W. 45 
Rameshwar Mishra who are Mukhiyas of their Gram 
Panchayats had admittedly not informed the police 
cr any authori‘y about convassing by armed people 
on behalf of Janta Dal candidate. Such conduct -m 
their part cannot be said to be natural conduct. 
P.W. 45 has named certain persons who were frigh¬ 
tened by convassing but those persons have not K-n 
examined to corroborate the testimony of P.Ws 
that voters had got terrorised due to canvassing K v 
mtnisters and M.L.As accompanied by armed people. 
P.W 52 Mohan Kumar Mishra has staged that be 
had informed Ram Bara'n Thakur (P W. 2) about 
convass'ng by ministers and M.L.As accompanied by 
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armed people and the effect thereof on the voters. 
But Ram Baran Thakur (P.W. 2) has not staled so 
and so there is no corroboration. In view of what 
has been pointed out above, the evidence adduced 
by the election petitioners on this point does not 
inspire confidence and hence it is difficult to accept 
the allegation regarding convassing by armed people 
and voters getting terrorised thereby. 

49. It has been alleged by the election petitioner 
in E.P. No. 5 of 1991 that flag march at the ins.ance 
of the Returning Officer was made only in those 
areas where petitioner in E.P. 5/91 was popular and 
had a large number of voters and supporters, who 
could help him in election in question, but on 
account of flag march they were terrified and their 
Initiative and zeal was crushed down. In support of 
the allegation to this effect the election petitioner'; 
have examined P.W. 12 Sarju Tiway, P.W. 
16 Rudradeo Thakur, P.W. 20 Yogendra Singh, P.W. 
21 Raghunath Pandey, P.W. 22 Prem Kumar 
Singh, P.W. 23 Nagendra Pd. Thakur, P.W. 
25 Ram Babu Sahi, P.W. 26 Hari Lai 
Ram, P.W. 33 Dilip Kumar and P.W. 53 Ram Kumar 
Singh. These witnesses have supported the allega¬ 
tion to the aforesaid effect. Election petitioner 
Raghunath Pandey (P.W. 21) has specifically stated 
in naras 9, 12 & 41 of his deposition that prior to 
polling there was flag march by C.R.P.F & B.S.F. 
on 18th & 19th May, 1991 at the instance oi res¬ 
pondent George Famandis in Muzaffarpur and Gai- 
gha* AssembV constituencies where CongfeSs Suppor¬ 
ters were in majority. His evidence to this effect 
has been challenged in his cross-examination (para 
411. In his cross-examination (para 41) P.W 21 
has admitted that there is no proof of the fact that 
flag march was at the instance of George Famandis. 
The factum of flue march has been admitted hv 
RW 6 Krishna Deo Mahto, R.W. 7 Krishna Deo 
Prasad. R W 8 Shanker Lohiva, R.W. 10 Ram 
Chandra Rah R.W. 11 Pawan Kumar Rai. R.W, 12 
Pmmod Kumar Rai and R.W. 2 1 Hem Chand 
SJvrohi. Out of these witnesses RW. 21 is the 
Returning Officer himself. He (R.W. 21) has stated 
in oara 12 of his deposition that there was flag 
march bv CR.P.F. and other police force in the 
entire Muzaffarpur district. He has denied the alle¬ 
gation that there was flag march in oolv those areas 
where majority of the voters and supporters of Cong¬ 
ress candida + e were residing. R.W. 6 Krishna ^eo 
M”h + o, R.W. 7 Krishna Deo Prasad, R.W. 8 Shankar 
Lohiva, R.W. 10 Ram Chandra Rai, R.W. 11 Pawan 
Kumar Rai and R.W. 12 Promod Kumar Rai have 
specifically stated about flag march in Minapur and 
Kurhani assembly constituencies segments of Parlia¬ 
mentary constituency in Question. In support of die 
oral evidence of the P.Ws. to the effect that there 
w"o flag march only in those areas where theie weie 
Congress supporters, there is 1 no document on record. 
There appears no reason to disbelieve the evidence 
of the Returning Officer (R.W. 21) that flap march 
was in the entire Parliamentary constituency in ques¬ 
tion. The evdence of P.W. 21 that there was flag 
march in onlv Muzaffarpur and Ga’Vhat assemblv 
constituencies has been falsified by the evidence of 
P.W. 22 Prem Kumar Singh who has stated in para 
I of his deposition that there was flag march in 
Bhochaha assembly constituency area also. It is an 


open secret that at the time of election trouble is 
apprehended by the authority concerned at the hands 
of booth capturers and trouble makers and in order 
to ward off the trouble at the hands of such elements 
it is necessary for the authority concerned to take 
recourse to flag march. That being so, it is diffi¬ 
cult to accept the allegation that flag march by the 
C.R.P.F. and other police force was resorted to with 
a view to terrorise the voters. In view of this the 
allegation and the evidence of the aforesaid P.W.s 
that voters got terrorised due to flag march by the 
police force can hardly be accepted. 

50. It has been alleged by the election petitioner 
in E.P. No. 5 of 1991 that there was distribution of 
illegal arms and ammunitions on behalf of respon¬ 
dent amongst his workers but the same were not 
seized by the Returning Officer even when a petition 
was filed by the election agent (P.W. 53) of the 
eleetton petitioner Raghunaffi Pandey (P.W. 21). In 
support of this allegation the election petitioners have 
examined P.W. 28 Rajaram Singh, P.W. 30 Ashok 
Kumar Giri, P.W. 41 Satughan Thakur P.W 42 
Jaleshwar Pandey, P.W. 45 Rameshwar Pd. Singh 
and P.W. 53 Ram Kumar Singh. The allegation to 
the aforesaid effect lias been denied by R.W. 6 
Krisnadeo Mahto, R.W, 7 Krishnadeo Prasad, R.W. 

8 Shanker Lohiya, R.W. 10 Ram Chandra Rai, 
R.W 11 Pawan Kumar Rai, R.W. 12 Pramod Kumar 
Rai, R.W. 13 Ram Barichhan Sah, R.W. 23 Kamal 
Paswan. R.W. 29 George Famandis. R.W 32 
Maheshwar Pd. Yadav, R.W. 33 Ramai Ram and 
R.W. 34 Rrii Bihari Prasad. Now, it has to be 
seen as to how far the evidence of the witnesses 
examined by the election petitioners in support of 
the aforesaid allegation is reliable and acceptable. 

51. P.W. 28 Rai?ram Singh has stated that Brij 
Bihari Prasad (R.W. 34), a Minister in Bihar Gov¬ 
ernment, had himself distributed arms and explosives 
in Min^nur Block areas on behalf of Janta n al and 
he (P.W. 28) informed the e’ection agent of Congress 
candidate abom it. P.W. 28 has further stated in 
para 9 of his deposition that on 16th May, 1991 
while passing through village Mahdaiya he had seen 
Brij Bihari Pd. (R.W. 34) getting arms and explo¬ 
sives distributed at Mahadaiya village after sun set 
but before it was dark. He has further stated that 
at Raghopur village also be happened to sec distri¬ 
bution of arms and explosives by the said Minister 
Brij Bffiari Thasad. According to him (P.W. 28) 
one rifle and some explosives kept in bundle 
were given to Chandreshwar Prasad at village 
Mahdawa but at village Raghopur only explosive in 
bundle was given to one Sitpmm. It may be pointed 
out that P.W. 28 in his cross-examination (para 9) 
has admitted that it was purely his guess that bundles 
given at Mahdaiya and Raghnnur contained ex¬ 
plosives. It may be pointed out that P.W. 28 is an 
advocate but admittedly he did not lodge F.I.R. 
against distribution of arms and exnlos’vcs by the 
said Minister, The evidence of P.W. 28 to the 
pforesa’d effect has not only been challenged but the 
respondent has also examined Brii Bihari Prasad as 
RW. 34 to deny the allegation that he. distributed 
arms and ammunition on his behalf Tn view n* 

has' been pointed out above, the ev'dence of P.W. 
28 to the aforesaid effect does not inspire confidence. 
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52. P,W. 30 Ashck Kumar Giri has stated that 
during the Bourse of convassing on behalf of the 
Congress candidate on 15th May. 1991) at 4- to 5 
P.W. while he Was passing through village Bakrichatti 
he had seen Minister Brij Bihari Prasad distributing 
V*ms and amrhunitions at Village. Bakrichatti to 4 to 
5 persons out of whom he identified one Murtza and 
informed Ram Kumar Singh, the .election agent of 
Congress candidate about that. It . may be pointed 
Out that Brij Bihari Ptasad as R.W. 34 has speci¬ 
fically denject distribution of arms and ammunitions 
by him at village Bakrichatti. It may be pointed 
Out that P.W. 30 has admitted in para 8 of the depo¬ 
sition that he had neither filed any F.I.R. regarding 
distribution of arms and ammunitions by the said 
minister nor had inforfiied the Returning ufficer or 
Electron Commission about that but had intotined 
Ram Kumar Singh abotit the same. Ram Kumar 
Singh as P.W. 53 has stated in para 8 of his deposi¬ 
tion that on getting information from Ashok Kumar 
Giri (P.W. 3Q) and others about distribution of arms, 
he (P.W. 53) filed a petition before the Returning 
Officer requesting therein that distributed arms and 
ammunitions be seized but the Returning Officer 
did not take anv action. The oetitirtn Said to hat'e 
been filed by P.W. 53 Ram Kumar Singh before the 
Returning Officer in t hi* regard has not been 
on record as an exhibit. In absence of contempo¬ 
raneous document like the said petition. It is 
difficult to rely on the evidence of P.W. 30 and 
P.W. 53 to the said effect and that too when dis¬ 
tribution of arms and ammunitions has been soeci- 
fically denied by Brij Bihari Ptasad Us R.W. 34. 

53. P.W. 41 Satrughan Thakur has stated in tvs 
examination-in-chief that during the course of con¬ 
vassing minister Brij Bihari Prasad, Ramai Ram. 
Hind Keshari Yadav and ML. AS. Maheshwar 
Prasad and Kamal Paswan were distributing arms, 
ammunitions and explosives to the villagers. He 
has further seated that he had been minister Brii 
Bihari Pd. distributing pistols and cartridges at 
village Kaphcn in presence of Janta Dal candidate, 
George Earnandis ^respondent) and he had inform¬ 
ed Ram Kumar Singh, the elecetlon agent of Cong¬ 
ress candidate; about this. It mat be pointed out. 
that the evidence of P.W. 41 to the said effect has 
been challenged in hiS cross-examination (paras 4 
and 5) and minister Brij Bihari Prasad as R.W, 34 
has speo.ificafiv denied dint he had distributed arms 
and ammunitions at village Kaphcn. It may be 
pointed out that P.W. 41 is not a resident of village 
Kaphen where distribution of anus., ammunitions 
and explosives by Brij Bihari Prasad has been alleg¬ 
ed by him. He has claimed to have seen distribu¬ 
tion of Arms and ammunitions 'during f he course of 
convassing On behalf of Congress candidate. On 
being asked, in his cross-examination (Para 3) he 
could not sav the dates on which he bad convnssed 
for Congress candidate. He also could not name the 
v'llages ifi which he had .convasied fot the Congress 
candidate on narticular dates In view nf this his 
claim that he had convassed fot Congress candidjpe 
appears to be doubtful. When canvassing by him 
is itself doubtful, the question of bis seeing distri¬ 
bution of armih ammunitions and exnlos’vcs by the. 
aforesaid Ministers and M.L.As, during the course 
of tanvasslhg at village Kaphen would hardly arise, 


Furthermore, P.W. 41 has admitted- in his cross- 
examination (Para 5) that he had not filed any 
written petition before any authority regarding dis¬ 
tribution of arms, ammunitions and explosives by 
the aforesaid ministers and M.L.As. amongst the 
villagers. Such .Conduct On his part does not appears 
to be natural. In view of what has been pointed out 
above, it is difficult to rely on the evidence of P.W. 

41 ou the point of distribution of arms, ammunitions 
and explosives on behalf Of Janta Dal candidate. 

54. P,W. 42 Jaleshwaf Pandey has stated that 
Minister Hind KeShari Yadav had distributed arms 
and affirttun tions in his (P.W. 42) village add had 
given country made revolver to Shri Bipat Ral fthant 
of his village. He has further stated that he had in¬ 
formed Ram Kumar Singh (P.W. 53) and- BfcigWan 
Lai Sahuni (not examined) about distribution cf by 
Minister Hind Keshari Yadav. The evidence of P.W. 

42 fd the aforesaid effect has been challenged in his 
Cross-examination. 

55. P.W. 42 has stated that he did not inform any 
authority about distribution of aims and ammunitions 
by Hint! Keshari Yadav. Such conduct on the part 
of P;W. 42 cannot be said to be natural. Under 
the circumstances even his evidence does not inspire 
confidence. 

56, P.W. 45 Ramcshwar Prasad Singh has stated 
that Kamal Paswan, M.L.A., who had canvassed for 
Janta Dal candidates, had distributed arms, ammu¬ 
nitions and explosives at village Bharwari and had 
given the same to Ram Kripal Mahato and he 
(P.W, 45) had informed Ram Kumar Singh 
(P.W. 53), the election agent of Congress candi¬ 
date, about the same. The evidence of P.W. 45 
to tile said effect has been challenged in his cross- 
examination. Apart from that, Sri Kamal Paswan, 
M.L.A. as R.W. 28 has denied the allegation that 
he had distributed arms, ammunitions and exolo- 
sives on behalf of Tanta Dal candidate It may be 
pointed otlt that P.W. 45 is a Mifkhiya of the 
Gram Panchayat but admittedly he did not lodge 
F.I.R. against the distribution of arms and ammu¬ 
nitions by Kamal Paswan, M.L;A Had R.W. 45y 
been a layman not lodging of, F.I.R. or giving 
information before authority couid have beep under¬ 
standable but such conduct on his part when he 
was a MuVbiva of a Oram Panchnvat. is most un¬ 
natural. Further more. I do not think that an M.L.A. 
would nublically distribute arms aud ammunitions. 

In view of this even the evidence of P.W. 45 does 
not appear to be safely reliable. 

57, P.W. 53 is Ram Kumar Singh. We is the 
election agent of Congress candidate, Though in 
nara 8 of bis deposition he has staled that Janta 
Dal candidate Sri George Famancb's had got arms 
and ammunitions. distributed in huge Quantity for 
capturing booths but admittedly P.W. 53 is Vibt an 
eve witness on this point rather he got inTorrflfrtion 
about this from others as named in trira 8 of his 
deposition. He has stated that Tie filed a petition 
before the Returning Officer requesting therein to 
get the distributed an?s aud ammunitions sev,ed 
but the Returning Officer d ; d, not take any action. 
His evidence to the aforesaid Effect, has been 
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challenged in his cross-examination. As pointed 
out earlier, the petition said to have been hied by 
P.W. 53 before the Returning Officer in this regard 
has not been brought on record as an exhibit. 
Admittedly P.W. 53 did not lodge any F.I.R. re¬ 
garding distribution of arms and ammunitions on 
behalf of Jgpta Dal candidate. In view of this, it 
is difficult to rely on the oral testimony of P.W. 
53 on the point of distribution of arms and ammu¬ 
nitions on behalf of Janta Dal candidate. As is 
apparent the evidence adduced by the election peti¬ 
tioners in support of the allegation regarding distri¬ 
bution of arms and ammunitions on behalf cf Janta 
Dal candidate for capturing the booths is not releable 
and that being so. it is difficult to accept the allega¬ 
tion to the said effect. 

58. It has been alleged by the election petitioner 
in E.P. No. 5 of 1991 that the Returning Officer 
allowed George Famandis to ply 100 vehicles for 
election purpose but the election petitioner Raghu¬ 
nath Pandey was allowed to ply only 8 vehicles 
though there was no restriction on plying vehicles 
during the convassing period. It was contended op 
behalf of the election petitioners that the Return¬ 
ing Officer did so with a vi^tv to help the respon¬ 
dent in the election in question. In support of the 
above allegation the election petitioner has examin¬ 
ed P.W. 12 Sarju Tiwary and P.W. 21 Raghunath 
Pandey. P.W. 12 Sarju Tiwary has stated in his 
examination-in-chief (para 1) that independent can¬ 
didate Shambhu Sah had been permitted to 
.use 8 vehicles for convassing purpose but George 
Famandis. the Janta Dal candidate, wus using 
about 100 vehicles. The evidence of P.W, 12 to 
this effect has been challenged in his cross-exami¬ 
nation (para 11). It may be pointed out that on 
being asked in his cross-examination (para 11) P.W. 
12 could ijot give the registcration number of any 
of the alleged 100 vehicles used by Janta Dal candi¬ 
date for election purpose. Admittedly, P.W. 12 
had not protested either orally or in writing against 
plying of 100 vehicles for convassing purpose of 
Janta Dal /candidate. In view of this the evidence of 
P.W. 12 on this point does not appear to be 
“reliable. 

59. So far as P.W. 21 Raghunath Pandey is 
concerned, his evidence in his examination-in¬ 
chief (para 2) is to the effect that all the candidates 
had been permitted by the Returning Officer to 
use 8 vehicles for election purpose but respondent 
George Famandis was using nearly 100 vehicles 
and no limit had been fixed by the Returning Offi¬ 
cer on plyiiyg of the vehicles to be used by Sri 
Famandis. He has further stated that on the day 
of poll he had been permitted to use only three 
vehicles by the Returning Officer. The evidence of 
P.W. 21 to the aforesaid effect has been challenged 
in his cross-examination (para 34). P.W. 21 has 
further stated he had filed a petition (Ext. 3 j before 
the Returning Officer for permission to use 26 
vehicles but by an intimation letter he was allowed 
to use only 8 vehxles. It may be pointed 
out that the intimation letter has not been 
brought on record as an exhibit in support of the 
evidence of P.W, 21 to the aforesaid effect. P.W. 21 

1960 GI|96—3 


being one of the election petitioners he undoubtedly 
an interested witness and hence it would not be safe 
to rely on his evidence to the aforesaid effect unless 
corroborated in material-particulars by some indepen¬ 
dent and reliable evidence but there is no independent 
and reliable evidence to support the evidence of P.W. 
21 to the aforesaid effect. 

60. As against the above evidence adduced on behalf 
of the election petitioners, the respondent has 1 xa- 
mitjpd the Refuming Officer Hem Chand Shirohi 
(R.W. 21) as well as himself (R.W. 29) to deny the 
allegation to the aforesaid effect. The Returning 
Officer as R.W. 21 has stated in his exammation-in- 
chief (para .14) that those candidates who applied for 
permission to operate vehicles for election purpose 
were Allowed to operate 8 vehicles. He has denied 
the alligation that Sri Famandis had been allowed to 
operate 100 vehicles for election purpose- He has 
also denied that he was baised from all candidates 
except Janta Dal candidate George Famandis. The 
Respondent as R.W. 29 has denied in pai& 6 of his 
deposition that he had used 100 vehicles for election 
purpose. In view of the evidence of P.Ws. 21 and 
29 to the above effect, it is difficult to accepl 'he 
evidence of P.W. 12 and P.W. 21 with regard to the 
allegation under consideration. 

61. It has been alleged by* election peti'icticr 
Raghunath Pandey in E. P. No. 5 of 1991 that the 
Returning Officer appointed the Presiding Officers 
according to the choice of respondent George Farnan- 
dis to commit bunglings in polling o help the res¬ 
pondent, The Returning Officer as R.W. 21 has in 
para 19 Of his deposition has denied that the polling 
parties had been constituted according to the choice 
of respondent Sri Famandis. In support of the alle¬ 
gation to the above effect there is r-nlv one witness 
who is P.W. 21 Raghunath Pandev petitioner in E.P. 
No. 5 of 1991. P.W. 21 has stated in para 12 of 
his deposition that the Returning Officer constituted 
the polling party at the instance of the respondent. 
His statement to f his effect has been challenged in his 
cross-examination. There is no other evidence to 
corroborate the testimony of P.W. 21 to the said 
effect. In absence of any corrobo-a ivc evidence and 
In view of the denial of the allegation by the Return¬ 
ing Officer (R.W, 21) it is difficult to accept the evi¬ 
dence of P.W. 21 as interested witness, to this effect. 
Accordingly, I find no merit in the aPegation that the 
Returning Officer had appointed Pres'ding Officers or 
had constituted polling party on the choice of the 
respondent to commit bunglings in polling. 

62. It has been alleged by the election petitioner 
Raghunath Pandey in E.P. No. 5 of 1991 that the 
Returning Officer deputed armed forces to those 
polling stations which were located in the areas where 
he (Raghunath Pandey) was very popular and de¬ 
puted lathi party police to the rest of the booths where 
respondent was expected toget majority of votes by 
unfair and foul means. The Returning Officer as 
R.W, 21 has in para 18 of his deposition denied the 
allegation to the aforesaid effect. He (R.W. 21) has 
further denied the allegation that homeguards had 
been deputed against the instruction of the Election 
Commission but had admitted that chowk'dars and 
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Dafadars had been 'deputed. He has further s'ated 
that police personnel hed not been deputed at normal 
boo'hs due to non-availability of police personnel in 
sufficcnt number. In support of the above allegation 
the election petitioners have examined P.W. 16 
Rudradeo Thakur, P.W. 21 Raghunath Pandey, P.W. 
28 Rajarem Pd. Singh, P.W. 38 Tej Narayan Singh, 
P.W. 41 Satrugjhan Thakur, P.W. 42 Jaleshwar 
Pandey, P.W. 45 Ramcshwar Pd. Singh and PW. 53 
Ram Kumar Singh. Now it has to be seen as to 
how far the evidence of these witnesses is reliable 
and acceptable. 

63. P.W. 16 Rudcradco Thakur in para 4 of his 
deposition has stated that on the day of poll there 
was deputation of B.S.E. at all booths of three Grant 
Panchayats which had been visited by him and where 
majority of the people are congress: supporters. It 
may be pointed out that ’be evidence of P.W. 16 is 
confined to the deputation of B.S.F. at booths in three 
Gram Panchayats visied by him. He has not stated 
that armed forces like B.S.F. had been deputed at 
only those booths where majority of the people are 
congress supporters and lathi party p’ice or Home- 
guards or Chowkidars and Dafadars had been deputed 
on o f hcr booth?. P.W. 21 Ins simply staffid that he 
had fiUd petition, before the Returning Officer as well 
as briore the Chief Electoral Officer, Bihar for de-. 
daring cer a : n booths as sensitive bin the booths 
mentioned in his petition were not declared sensitive 
and instead of deputing BSF. or C.R.P.F. to the 
sa : d booths. Honifguards were deputed there even 
when ‘he Election Commission of India had directed 
not to depute Homeguards in the said election. P.W. 
21 Reghundh Pandev has not stated <hat armed 
forces were d p puted only a* those booths where cong¬ 
ress suooorters were in majority and lathi party 
no 1 iee|Home,auard < ’IChow,k dars|Dafadars were depu¬ 
ted fit Other booths. ;P.W. 28 has stnioly stated that 
Home guards were donated at nine booffis of Mmapur; 
Assembly constituency segment which were loca'ed 
at. Primary School Rammir Ratan. Primary School, 
Rhcgwanour Chapra, Primary School. Banehara, 
primary School Ffarnur Kenva Vidhayaloya Mahdaiya. 
M’ddle, School Mahdpiva, Primary School Mushachak 
and Primary School of Raghopur for maintaining law 
and order. It may b: pointed out that evert P.W ?8 
does not say hat armed forces had been deputed only 
at those booths where congress Oand'dAte was popular 
end at other booths lathi party p'olicetHomeguards 1 
fthoiykidarsldnfadars had been deputed. P.W, 38 
G ; r ja Nrndan Singh 0 w s'mnlv s ated that nt broth 
Nor, 65-66 of Rajna Fakuli Gram panchayat areas 
there war. deputation of Homegua r ds but at o f hcr four 
booths of the said Gram Panchayat there was depu- 
Vion of armed forces. P,W. 38 dpes not'say that 
deputation of armed forces v/as only at those booths 
where congr-ss supporters w?re in majority. P.W. 41 
Satrughan Thakur has sta'ed that at booth Nos. 117, 
118 119. 120. 121. 122, If 3 and 124 of Maudhal 
Kapehn Gram Panchayat and Mohamadour Mubarak 
Gram Panchavat there Was deputation of Homeguards 
with lathi and at booffi Nos. 113, 114. 1115, 116 of 
the sa ; d Gram Panchayat there was deputation of 
armed police for mamtun'ng law and f/--tiers, Evrn 
P.W. 41 does not say thet deputa'ion bf : aimed forces 
Was only at those booths where majority of voters 


were congress supporters and Homeguards was depu¬ 
ted at o her booths. P.W. 42 Jaleshwar Pandey has 
stated thajt Homeguards had deputed at booth No. 52 
of Minapur Assembly Constituency Segment Where 
he was a vocr. He does not say that armed forces 
had been deputed at those booths where Congress 
supporters were in majority. P.W. 45 Ramesnwar 
Pd. Singh has stated that at booth Nos. 54 and 55 of 
Bharwari Gram Panchayat 'here was deputation of 
Da'pa'i, Swaim Sewak of gram panchayat and chow¬ 
kidars with lathi for maintain'ng law and orders and 
at remaining three booths of die said gram panchayat 
there was depu'atipn Of armed police. Even P.W. 45 . 
does not say that deputation of armed police was 
only at those booths where congress supporters were 
in majority. P.W. 53 Ram Kumar S : ngh, who is the 
elec'ion agent of congress cand : drte Raglhunath 
Pandey has stated that on 17-5-91 congress candidal 
had filed a petition before the R-turerng Officer for 
declaring certain booths as sensitive bn the Return'ng 
Officer did not do so and d'epued CRPF and BSF 
personnel at those booths where Congress supporters 
were in majority but deouted homeguards against the 
direc'ion of Election Commission at those booths 
which, accord : ng to the congress candidate, were sensi¬ 
tive. Statement of P.W. 53 to the aforesaid effect 
has been challenged in his cross-exernffiation (Paras 
5Q-51). Even P.W. 53 has adrtiit'ed that he was riot 
present at the time of filing of petition by the- congress 
candidate before the Returning Officer for declaration 
cer'ain booths as sensitive. Thus he -pmars to be a 
hearsay wi'ncss on this 1 point. P.W. 53 has further 
admitted in para 50 of his deposition that he had not 
talk with 'he Returning Officer regarding deou f at ; on 
of CRPF and BSF md Homeguards and he had not 
seen the letter of the Election Commis-Nm containing 
direction not to depu'e homeeua r ds raffier had heard 
about that from congress candidate. The congress 
candhbte. namely. Raghunath Pancfcv has not corro¬ 
borated the smtement of P.W. 53 to the sa ; d eff-ct. 
On be'ng asked in bis rross-cxam : nat' v n (para 511, 
P.W. 53 could not sav the details of h^Mlis and oboes 
o f Bhf'ckahn, S n k r a. Kurhani and M^nur Assembly 
Constituency Segments where Homeguards hiffi alle- 
nedV been deputed. No deputation chart has bem 
brought on record to mbsfrmtiate the all?eat : on thaf 
Homeguards had bem deputed at senrto've booths and 
arrned police personnel had hem deputed at only tho-e 
boo‘h? Whe r e congress supporter? w'ft in maloritv. 
A? is apparent the oral evidence adduced bv the 
election oeti ioners on this po : nt does n^t inso're confi¬ 
dence and und r r the clrcumrtpnces is difficult to 
acc°pt the allegation that armed nolice personnel bad 
been depu‘ed only at those booths "ffirrr congress 
supporters were in maiori + y and Homeguards bad been 
deputed at other booths. There is uo documentary 
evffirncc to snhstant ; a f e the abega'icn *o ffie sa'd effect. 
Under the circumstances it is difficu’t to accept the 
plbgaion on this point. 

64. It has been a'legej bv *he electffin petitioner 'n 
EP. No. 5 of 1991 that though the Returning Offic'r 
was at Mu7aff3rpur on the day of pod bu' he made 
dTbernte delay in rea-rifing three booths located .at 
Rameshwnr S’oeh College at Muzaffmour <o give full 
opportunity to the booth cao'urers to complete the 
work of capturing and came there at about 6 p.M, 
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The Return Jig Officer (R.W 21) has stated in paras 
4/ and 48 Ox his deposition tha. he had sent S.D.O. 
and Deputy Superintendent of Police to the booths 
at Rameshwar Singh College on the day of poll and 
subsequently he himself went there at 6 P.M. The 
evidence of 'he Return.ng Officer to the said effect does 
not appear to have been challenged” in his cross-exa- 
minahon. The evidence of the Returning Officer to 
the effect that he had deputed S.D.O. and Deputy 
Superintend nt of Police at boo hs located at Ramesh- 
war Singh College, Muzaffarpur does not appear to 
have been challenged. However, the election petition¬ 
ers have examined P.W. 12 Sarju Tiwary, P.W. 21 
Raghvmath Papdey, P.W. 40 Tej Narain Thakur, 
P.W. 59 IVfobarak Hussain and P.W. 60 Bishwanath 
Singh Chauhan in support of .he allegation that the 
Returning Officer deliberately delayed his arrival at 
the booths located at Rameshwar Singh College, 
Muzaffarpur with a view to g vc full opportuni y to 
the booth capturers to complete the work. 

y 

65. P.W. 12 Sarju Tiwary has stated hat on the day 
of poll at about 4 P.M. George Faraandis (Respond¬ 
ent) and Deputy Minister Brij Bihari Prasad accom¬ 
panied by 100 persons camo to he booth nos. lOKa 
end 11 wh oh were located at Rameshwar Singh 
College and captured the same and bogus voting was 
done n favour of Janta Dal candidate. He has further 
fctat d tha the said D.puty Minister and his support¬ 
ers departed from the said booth when the petrolling 
party came there at about 4.3(1 P.M. The evidence of 
P.W. 12 has be;n challenged in his cross-examinaion 
(para 16) . Though h s evidence in his examination- 
irl-chief is to the effect that George Farnandis was 
also there when the said booths were captured but in 
his cross-examination (para 16) he has admi ted that 
the said booths were captured by Deputy Minister 
Brij Bihari Prasad and his men after the departure 
of George Farnandis from the said booths. There 
appears no hing in his evidence to show that the said 
booths were captured with the consent 
of George Farnand's and the Returning Officer 
deliberately delayed his arrival at the said booths. 
Sri Farnand s as R.W, 29 has in para 9 of his de¬ 
position deni d that he along with minister Brij Bihari 
Prasad and 100 armed persons wen 1 to the booths 
at Rameshwar Sngh College,. Muzaffarpur. It has 
been admit'?d by P. 12 that there was repoll at the 
paid booths. The holding of repoll at 'he said booths, 
in fac‘, goes against the" allegation that the Returning 
Officer had deliberately deloyed his arrival at the said 
booths. 


66. So %r as P.W. 21 RaghunaUr Pandey is con¬ 
cerned, he has stated in para 11 of his deposition that 
there were three booths at Rameshwar Singh College 
where responden George Farnandis came along with 
M'nister Brii Bihari Prasad and 100 armed' criminals 
and after departure of Mr. Farnandis from the booths 
at the said College Sri Brij Bihari Prasad captured the 
booths and indulged in bogus voting. The evidence 
of P.W. 21 to 'his effect has been challenged in his 
Cross-examination (para 40). It may be pointed out 
that P.W. 21 is conspicuously silent in his evidence 
about the alleged undue delay on the part of the 


Re urning Officer in reaching die captured booths. 

So this allegation, of flic election petitioner in E.P. 
No. 5 of 1991 has not been supported by the election 
petitioner Raghupath Pandey himself in his evidence 
in Court. 

67. P.W. 4Q Tej Narain Thakur has deposed to tho 
effect that hgi was a voter a: booth no. 11 of Muzaffar¬ 
pur AsseffiMy Constituency segm.nt and had been to 
the sait) Booth at 2.45 P.M. and was in queue for 
casting vote bu: could not do so as Minister Brij 
Bijffifi Prasad accompanied by George Famandjs and 
men came there and compelled him to leave the booth, 
the statement of P.W. 40 to this effect has been 
challenged in his cross-examination (para 7). P.W. 
40 has admit ed in his cross-examination (para 5) 
that he had not hied any objection petition before 
any authority that he was not allowed to cast vote by 
Deputy Minis'cr Brij Bihari Prasad. P.W. 40 has 
admitted in para 6 of his deposition that 'heic was 
re poll at the sad booth en 12-6-91 and he did cast 
his vote at the time of re-poll. P.W. 40 does not 
say that the Re Timing Officer deliberately delayed 
his arrival at the said booth to enable he booth cap¬ 
turers to do their work. 

68. P.W. 59 Mubarak Hussain was Presiding Officer 
at booth no. lOKa located at Rameshwar Singh 
College, Muzaffarpur. He has stated hat at about 
4 45 P.M. Brij Bihari Prasad, Minister accompanied 
by 50 to 60. supporters came ! o booth no 10 Ka and 
asked him to hand over the ballot papers so that they 
may ens 1 the same in the ballot boxes. He has further 
seated that he gave the ballot papers to the seffior 
polling officer and the supporters of Brij B hari 
Prasad began to cast vo'es by tak'ng ballot papers 
from senior polling officer. He has further stated 
that while ffie supporters of die Minister we r e cast'ng 
voes, Shri Raghunath Pandey came there at 5.35 P.M. 
rnd then the aforesaid M'nister and’ h ; s supporters 
left the boo*h and went away. He has further stated 
t.ba he had informed the Retunring Officer by send¬ 
ing a report about what had to happepned at the 
booth. There is no reason to disbelieve the evidence 
of P.W. 59 to 'be sir'd effect though the same has 
been challenged in his cross-examination. It is not 
disputed that there was re-poll a' the said booth. Sine# 
re poll was held the capturing of the sa ; d booth has 
become immaterial. However. I may mention here 
that even P.W. 59 does no 1 support the allegation that 
the Returning Officer deliberately delaved his arrival 
at the said booth with a view to facilitate the boo h 
capturers to do their work. 

69. P.W. 60 Bishwanath Singh Chtmhan claims *o 
have worked as Presiding Officer at booth no. 10 
located at Rameshwar Singh College, Muzaffarpur. He 
has stated that at 4.45 P,M. 100 persons came *0 his 
booth and 'old him that they had come to cast their 
vo'es. He has further stated that on being asked the 
said persons stood in queue and cast 'heir votes one 
by one. He has further stated that wh'le the said 
persons were casting their votes, Raghnnaffi Pandey 
(P.W, 21) camp there and asked him as to why persons 
were being aloWed to vote after 5 P.M. and further 
asked him to submit report. The evidence of P.W. 
60 shows that the said persons were men of Minister. 



THE GAZETTE OF INDIA: AUGUST 24, 1996/BHADRA 2, 1918 [Part II— Sec- 3(iii)] 


284 


P.W. 60 has admitted that there was re-poll at the 
said boo h. It may be pointed out that even P.W 60 
does not say that the Returning Officer had delibe¬ 
rately delayed his arrival at the said booth to enable 
the booth capturers to do thier work. A$ is apparent, 
the oral evidence adduced by the flection petitioner 
does not prove that the Returning Officer deliberately 
delayed his arrival at the booths locate at Ramesh- 
war Singh College, Muzaffarpur to enabi* the booth 
capturers to do their work. As pointed Out above, 
the Returning Officer as R.W. 21 has stated that he 
had deputed S.D.O. and Dy. S.P. to the said booths. 
The Returning Officer being over all incharge of 
the election must be a very busy person and uhd®* 
the circumstances it may not be expected of him that 
he will reach every booth immediately on getting 
report that the same had been captured. In the in¬ 
stant case the Returning Officer was the Returning 
Officer of two parliamentary constituencies and hence 
he must be too much busy on the day of poll. In 
view of this fact it is difficult to accept the evidence 
that the Return - ng Officer deliberately delayed his 
arrival at the said booth to enable the booth capturers 
to do their work. 

70. It has been alleged by the election petitioner 
Sri RaghUnath Pandey in E.P. No. 5 of 1991 that 
after the poll ballot boxes containing the ballot papers 
reached the Srong Room after such delay due to the 
helping attitude of the Returning Officer towards the 
respondent. The Returning Officer as R.W. 21 has 
stated in his evidence (para 46) that the ballot boxes 
containing ballot papers had reached the strong room 
by morning of 21 5-91 and has thereby denied the 
allegation to the aforesaid effect. In support of the 
allegation to the aforesaid effect the election petition¬ 
ers have examined P.W. 11 Ratneshwar Prasad Singh, 
P.W, 12 Sarju Tiwary, P.W. 21 Raghunath Pandey 
and P.W. 53 Ram Kumar Singh. 

71. P.W. 11 has seated in para 4 of his deposition 
that after the poll some ballot boxes containing 
ballot papers were brought to the strong room 
on the day of poll itself but some ballot boxes were 
brought on the next day and some ballot boxes on 
the third day from the day of poll and were kept in 
the rooms which are in the outer portion of the sta¬ 
dium. P.W. 11 ; n para 9 of his deposition has ad¬ 
mitted that he was not watching the arrival of ballot 
boxes to the s rong room after the poll. In view 
of this to P.W. 11 does not appear to be a competent 

erson to say that some of the ballot boxes were 

rought on the next day and some on the third day 
from the day of poll. 

72. So far as P.W. 12 Sarju Tiwary is concerned, 
he has also stated like P.W. 11 Ratneshwar Pd. 
Singh. He (P.W, 12) has admitted in Para 17 of 
his deposition that he had not filed any protest 
petition before the Returning Officer for the delay 
caused by the election machinery in bringing the 
ballot boxes to he strong room though he was the 
election agent o r contesting candidate Sri Shambhu 
Sab. Such conduct on the part of P.W. 12 was 
most unnatural and goes to create doubt 


about the reliability of his evidence that there was 
delay in bringing the ballot boxes to the strong 
room. 

73. P.W.21 Raghunath Pandey has stated in paras 
3, 4 and 12 of ins deposition that when the polling 
was over on 20-5-1991 the ballot boxes were not 
brought to Muzaffarpur on that day rather it took 
three days for the authorities to bring the ballot 
boxes to Muzaffarpur. He has further stated that 
that the booths of Muzaffarpur parliamentary con¬ 
stituency were within the radius of 30 K.M. from 
Muzaffarpur and delay in brining ballot boxes to 
Muzaffarpur was purposely made at the instance of 
the respondent with a view to manipulate the ballot 
boxes and to replace them. The evidence of P.Wt 
21 to the said effect has been challenged in his 
cross examination (para 34). It may be pointed 
out that no contemporaneous document has been 
brought on record as exhibit by the election peti¬ 
tioner Raghunath Pandey (P.W. 21) to support his 
evidence to the aforesaid effect. As pointed out 
earlier, the Returning Officer as R.W.21 has speci¬ 
fically stated that the ballot boxes reached the strong 
room by morning of 21-5-1991. Under the circum¬ 
stances and in absence of any contemporaneous 
document it is difficult to accept the evidence of 
P.W. 21 Raghnuath Bandey to the aforesaid effect. 

74. P.W. 53 Rani Kumar Singh is the election 
agent of election petitioner Sri Raghunath Pandey. 
He has stated that though the polling was over , 
on 20-5-1991 as 5 P.M. but the ballot boxes con¬ 
tinued to be brought to the strong room for two to 
three days even though maximum distance of the 
booths from the strong room was 25 to 30 K.M. 
As pointed out earlier, there is no contempo¬ 
raneous document to support the allegation 
that there was undue delay up to two to three 
days in bringing the ballot boxes to the 
strong room. The Returning Officer (R.W. 21) 
has denied the allegation to the said effect. It is 
difficult to accept the interested testimony of P.W 
53 to the aforesaid effect. There is no other evi¬ 
dence to support the allegation that there was undue '* 
delay in bringing the ballot boxes to the strong room 
and the reason for delay was the helping attitude of 
the Returning Officer towards the respondent. As 
is apparent the evidence adduced by the election 
petitioners on this point does not appear to be safely 
reliable and there is no document to substantiate 
their evidence to the aforesaid effect. 

75. It has been alleged by the election petitioner 
in E.P. No. 5 of 1991 that the rooms in which the 
ballot boxes had been kept remained without the seal 
of the contesting candidates for a period of more than 
a week with a view to tamper with the ballot boxes 
in favour oi respondent and the Returning Officer 
did so with a view to help the respondent in the 
election. In support of the allegation to this effect 
the election petitioners have examined P.W. 11 
Ratneshwar Pd. Singh, P.W. 12 Sarju Tiwary, P.W. 
21 Raghunath Pandey and P.W. 53 Ram Kumar 
Singh, P.W. 11 Ratneshwar Pd. Singh has stated 
that the rooms in which the ballot boxes were kept 
were not sealed for one week with a view to mani* 
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pulate and replace the ballot boxes in favour of 
Janta Dal cand.date George Farnandis and were 
sealed after one weak. In para 10 of his deposi¬ 
tion P.W. 11 has admitted that he had heard that 
the rooms m which the ballot boxes had been kept 
were sealed when some candidates raised objection 
and he was not present when objection was raised. 
It is apparent that P.W. 11 is a hearsay witness on 
this point. He does not say as to from whom he 
had heard and that being so, it is difficult to rely 
on the evidence of a hearsay witness. 

76. P.W. 2 Sarju Tiwary has stated that the 
rooms in which the ballot boxes were kept were not 
sealed for one week With a view to manipulate and 
replace the ballot boxes in favour of Janta Dal 
candidate and were sealed after one week. It may 
be pointed out that P.W. 12 has admitted in para 
17 of his deposition that he had not filed any protest 
petition before the Returning Officer for not sealing 
the strong room for one week though he was the 
election agent of contesting candidate Sri Shambhu 
Sah. Such conduct on his part was most unnatural. 
His evidence to the aforesaid effect has been 
challenged in his cross-examination. Further more, 
it does not appear to be the case of the election 
petitioners that strong room were not sealed for one 
week as stated by this witness rather the allegation 
is that the strong rooms remained without seal of the 
candidates for a period of more than a week. P!W. 
12 does not say like. His evidence also does not 
appear to be safely reliable. 

77. P.W. 21 Raghunath Pandey in para 12 of his 
deposition has stated that the strong room where the 
ballot boxes had been kept were sealed after eight 
days of the polling at the instance of the respondent. 
His evidence to this effect has been challenged in 
his cross-examination (para 43). In paras 14 and 43 
of his deposition P.W. 21 has admitted that he had 
not raised apy written objection against the delay of 
eight days in sealing the strong room in which ballot 
boxes had been kept. Had there been actually delay 
of eight days in sealing the strong roonjs, the natural 
conduct on the part of P.W. 21, one of the contest¬ 
ing candidates, would have been to protest before 
the Returning Officer. Apart from that, the allega¬ 
tion is that the strong room remained without the 
seal of the candidates for more than a week. It is 
not the allegation that the strong room was not 
sealed at all for one week or for more than that. 

78. So far as P.W. 53 Ram Kumar Singh is con¬ 
cerned, he has stated that the strong room was not 
sealed for one week evfen after keeping ballot boxes 
therein. This witness has simply suspected mani¬ 
pulated due to alleged delay in bringing the ballot 
boxes in the strong room. Suspicion cannot take the 
place of proof. 

79. It may be pointed out that the Returning 
Officer as R.W. 21 has in para 21 of his deposition 
denied that the ballot boxes were manipulated in 
the strong room and some of the genuine ballot 
boxes were replaced by other ballot boxes containing 
ballot papers in favour of Janta Dal candidate, How¬ 
ever, the fact that the candidates were asked to put 
their seal on the lock of the strong room after one 


week of the poll is apparent from the notice (Ex. 13) 
got published by the District Election Office. 
Muzalfarpur in a newspaper named “Prabhat Kamal” 
dated 28-5-91 and the evidence of the Returning 
Officer in para 46 of his deposition. Exhibit 13 is 
to the effect that the Returning Officer would be 
present in the strong room on 28-5-1991 at 11 A.M. 
and those candidates or their election agent who 
intend to put their seal on the strong room may do 
so on the sale of the strong room. For this delay 
of one week in calling upon the candidates to put 
their seal on the lock of the strong room, the 
Returning Officer has given explanation in para 46 
of his deposition which is to the effect that he got 
an information regarding communal riot in Sakra 
Assembly constituency segment at about 8 P.M. in 
the night and hence proceded there and while he was 
there at the place of communal tention, he got wire¬ 
less message about assassination of Sri Rajiv Gandhi, 
former Prime Minister, and hence he returned to 
Muzaffarpur for maintaining law and order and for 
protecting government property from apprehended 
riot. He has further stated that tension continued for 
four to five days and under the circumstances there 
was delay is giving an opportunity to the candidates 
to put their seal over the strong room. The fact 
that there was communal riot and assassination of 
Sri Rajiv Gandhi has not been challenged rather the 
above facts have been taken in the cross-examination 
of the Returning Officer. In case of communal riot 
and assassination of a former Prime Minister of India 
there is bound to be law and order problem for the 
administration and under the circumstances the delay 
in inviting the candidates for putting their seals over 
the lock of the strong room appears to have been 
explained by the Returning Officer. It is true that it 
has been taken in the cross-examination of the 
Returning Officer (R.W. 21) and that of R.W, 31 
that the strong room had been opened prior to 
counting of ballot papers for the purpose of spraying 
inscticides but the same has been explained by the 
Returning Officer by stating that as per instruction of 
the Election Commission of India the strong room 
was opened inpresence of the candidates or their 
election agents for disinfection of ballot papers. 
Delay in Inviting the candidates for putting their 
seals on the lo<^t of the strong room and opening of 
the strong room as per instruction of the Election 
Commission of India for spraying insecticide may be 
ground for suspicion about manipulation of ballot 
boxes but the same having been explained by the 
Returning Officer, the very basis for suspicion is 
gone. It would not be out of place to mention here 
that it has come in the evidence of the Returning 
Officer that C.R.P.F. btsd been deputed to guard the 
strong room which had barbed wire fencing around 
that. It has also come in the evidence of the Return¬ 
ing Officer that sufficient lighting arrangement had 
been made and the candidates had also been allow¬ 
ed to keep their men for guarding the strong room. 
In view of this, the basis for suspicion that there 
was manipulation of ballot boxes is gone. 

80. It has been alleged by the election petitioner 
in E.P. No. 5 of 1991 that there was wire not in 
between the counting tables and the place where the 
counting agents were sitting and hence the ballot 
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papers were not dearly visible to the counting agents 
and such arrangement had been made with a view to 
help the respondent by committing illegalities and 
irregularities in counting. The election petitioners 
have examined P.Ws. 10 to 15, 18 to 21, 25. 29, 30 
2,4 to 37, 39, 40, 44, 47 to 51 and 53 to 57 to say 
that there was wire net in between the counting 
tables and the counting agents as a result of which 
it was not poss ble for counting agents to see the 
ballot papers properly. The fact that there was wire 
net in between the counting tables and the place 
where the counting agents were sitting is not disputed 
but the allegation that it was not possible for count¬ 
ing agents to see the ballot papers has been challeng¬ 
ed in the cross-examination of the aforesaid witnes¬ 
ses Anart from that, respondent has examined 
R.Ws. 1, 3, 5 to 8, 15, 17 to 25, 30 and 31 to say 
that there was wire net in between the counting tables 
and the chairs meant for the < oimting agents but the 
ballot papers were clearly visible from the place 
where the counting agents were seated. Though it 
has come in the evidence of some of the aforesaid 
P.Ws. that Ram Kumar Singh, the election agent of 
election petitioner Raghunath Pandey, had filed 
written objection before the Returning Officer against 
the sitting arrangement for the counting agents but 
no such written objection has been brought on re¬ 
cord. It was rightly pointed out by the learned 
counsel for the respondent that if the ballot capers 
were not properly visible to the counting agents then 
how thev could detect the alleged irregularities in 
counting of ballot napers. It has come in the evi¬ 
dence (para 12) cf P.W. 10 that there was no obs¬ 
truction for the counting agents to go up to the 
wirenet. It has come in the evidence of P.W. 15 
(para 4) that the holes in the wirenet were V in 
diametre. If so, the alleged difficulty in see iri g the 
ballot papers appears to be imaginary. In view 
of What has been pointed out above there appears 
no merit in the allegat'on that due to wirenet in bet¬ 
ween counting tabps and counting ngeffis there was 
difficulty in seeing the ballot papers properly. It 
was rightly pointed out by the learned counsel for 
the respondent that for the safety of the ballot papers 
such arrangement has to be made. 

81. It has been further alleged by the election 
petitioner in E.P. No. 5 of 1991 that the respondent 
belongs to the party in power in the State of Bihar 
and the Chief Minister of Bihar had made utterances 
which were published in uewspapers that not a single 
congress candidate would be allowed to win and 
even if he would win the election, be would not be 
provided certificate of declaration and even if he 
obtains certificate of declaration, he would not be 
allowed to go to Delhi. It has been further alleged 
that in order to put his utterances into practice the 
Ch'ef Minister on the eve of issuance of notification 
of the President of Ind ; a calling upon the people to 
elect their members of Parliament made transfer of 
District Magistrates and Superintendents of Police 
besides other officials on mass scale, including that 
of Muzaffarpur. It has been further alleged that r.i 
the time of co'inline of ballot papers the Chief Minis¬ 
ter came to Muzaffarpur and directed the Returning 
Officer to sec that petitioner Raghnnatb Pandey is 
defeated and the respondent is elected. In support 
of the allegation to the aforesaid effect the election 
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petitioners have- examined P.W, 21 Raghunath 
Pandey and P.W. 53 Ram Kumar Singh. P.W. 21 
Raghunath Pandey has stated that Sri Laloo Prtvad, 
Chief Minister had op the occasion of election h 
question uttered to the effect that no congress candi¬ 
date would be allowed to win the election and d 
some congress candidate wins, he will not be granted 
certificate and will not be allowed to go to Delhi and 
his utterances to the aforesaid effect had been puo- 
lished in the daily newspapers “AAJ”, “NAV 
BHARAT TIMES” and “HINDUSTAN” in April, 
1991. It may be pointed out that cutting of news¬ 
papers has not been brought on record as exhibit in 
support of ffi£ evidence of P.W, 21 to the said effect. 

R. W. 21 does not say that the Chief Minister had 
stated to the said effect in his presence. P.W. 21 
has further stated in para 20 of his deposition thai 
up to seven round of counting he was leading by 
margin of 20,000 votes and thereafter, the Chief 
Minister reached there and then even the valid votes 
in his favour were not counted and even invalid 
votes were counted in favour of Janta Dal candi¬ 
date. In Para 49 of his deposition P.W. 21 has 
further stated that on 16-6-1991 in the night Laloo 
Pd. Yadav, the Chief Minister, had come to Muzaf¬ 
farpur and called the Returning Officer to the 
place where- he was staying. It may be pointed cut 
that P.W. 21 in para 49 of his deposition has admit¬ 
ted that neither he nor his men were present at the 
time of talk between Chief Minister and the Return¬ 
ing Officer. Then he can hardly be competent to say 
that the Chief Minister directed the Returning Offi¬ 
cer to see that the congress candidate is defeated and 
the respondent is elected. As is apparent, tht evi¬ 
dence of P.W, 21 regarding the uttarances of ihe 
Chief Minister on the eve of poll and with regard 
to his direction to the Returning Officer does not 
appear to be reliable. 

82. So far as P.W. 53 Ram Kumar Singh is con¬ 
cerned, he is the election agent of Raghunath Pandey 
(P.W. 21). He has stated that in the month of 
April, 1991 the Chef Minister Laloo Pd. Yadav 
had proclaimed that no congress candidate would 
be allowed to \yin the parliamentary election and 
even if any congress candidate happenes to win, he 
would not be granted certificate and will not be 
allowed to go to Delhi. He has further staled that 
proclamation of the Chief Minister to the said effect 
was published in daily newspapers and in peruj.sauce 
thereof there was mass transfer of officials, includmg 

S. P., D.M., D.D.C., and S.D.O. of Muzaffarpur at 
the State level against the direction of the Election 
Commission not to make transfer on the eve of 
election. It may be pointed out that P.W. 53 ffi 
para 37 of his deposition has admitted that he had 
not seen the direction of the Election Commission 
of India to the State Government not to make trans¬ 
fer of State Officials on the eve of election. How¬ 
ever, the factum of proclamation of the Chief Minis¬ 
ter Sri Laloo Pd. Yadav and the transfer of officials 
in April, 1991 has not been disputed in the cross- 
examination of P.W. 53 but there is nothing on the 
evidence of P.W. 53 to show that the Chief Minister 
had proclaimed to the said effect and had transferred 
the officials of Muzaffarpur at the instance of the 
Janta Dal candidate. It may create suspicion against 
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the conduct of the Chief Minister with regard to the 
parliamentary election in 1991 but suspicion cannot 
take the place o? proof. P.W. 53 has further stated 
'hat up to seven rounds of counting Congress candi¬ 
date was leading and thereafter, the Chief Minister 
came to Muzaffarpur, called the Returning Officer 
and thereafter even valid votes in favour of Congress 
candidate were not counted and even invalid in 
favour of Janta Dal candidate were counted. The 
evidence of P.W. 53 to the said effect has been 
challenged in his cross-examination (para 55). In 
para 55 of his deposition P.W. 53 has admitted thiff 
he had not seen the Chief Minister when he re„cbcd 
Muzaffarpur and called the Returning Officer. He 
has further admitted that he had not accompanied 
♦he Returning Officer while he was 1 going to Chief 
Minister. If so, then P.W. 53 can hardlv be com¬ 
petent to say that the Chief Minister directed the 
Resuming Officer to see that congress candidate is 
defeated and the Janta Dal candidate is declared 
elected- 

S3. It may be pointed out that the evidence of the 
Returning otficer Hem Chand Shirohi (R.W. 21) m 
para 39 of his deposition shows that he had Joined 
as District Magistrate at Muzaffarpur on 21-3-1991 
and the Superintendent of Police and D.D.C. ioined 
at Muzaffamur after his joining there. The evidence 
of Returning Officer to the said effect show'- that 
ip |apt, ffiere was transfer of officials on the eve 
of election in Question. Such transfers may or may 
not be said to be proper but the same having been 
made prior to issuance of notification concerning 
the election the same cannot be said to be illegal 
and Can hardly be made a basis for holding that 
there was corrupt nraedee on the part of the re.s- 
n-Went Furt here more, the Returning Officer 
fPW. 21) ha s ‘ n para 25 of his deposition denied 
thit the Cbffif Minister had come to Muzaffarpur on 
the da'c of count ng and had called him in the. circuit 
house and directed him to see that Rmta Da 1 a up¬ 
date Is declared e’ected. In view of the denial by 
the Repimiog Officer and incomPetency of P.W.s 21 
n"d 53 to say f hat the Chief Minister had directed 
the Returning Officer to see that .Tprrta Dill candi¬ 
date Is elected and the Returning Officer acted 
■j/'j-ordinp'ly- it is difficult to accept the allegation of 
the election petitioners to the said effect. 

" r 84. Tt has been alleged by the election petitioner 
;»s p p. No, 3 of 1991 that just after the declara¬ 
tion pf the elect 5 on result the election petitioner 
Pqghpnath Pandev applied for certified copy of cer¬ 
tain documents but the. Returning Officer delibera- 
t.' 1 " made undue delav in providing cop'es of the 
desired documents with ulterior, motive of getting 
the period of of limitation for fifing the election 
petificnexpired so that the election petitioner may 
pet be able to file election oetit’on wihiri time. The 
Re'urning Officer (R. W. 21) in pafa 28 /iff 
hi« deposition has stated that there waS rio inten¬ 
tional delay in-issuing certified copy of desired 
documents to congress candidate. He has denied 
ih.nt .thgrp was no intentional delav with a v ; ew to 
help Coorge Pennjsadis to cove iff)' the irregulari¬ 
ties alleged to have been comMtiedP'Thc election 
petitioner Raghunath Pandey ItaSo ‘nexjnriined him¬ 


self as P. W. 21 to support the. allegation to the 
aforesaid effect. Apart from the oral evidence of 
P.W. 21 certain documents bearing exhbit num¬ 
bers 3JF, 3|G, 3|4 5 to 6 have been brought op 
record. Ext. 3|E is the letter dated 28ffi-199fi 
addressed to the Chief Electoral Officer, Bihar 
by election petifioner Raghunath Pandey for 
direction to the Returning Officer for issuing certifi¬ 
ed copy of 15 papers detailed therein urgently and 
for getting the documents sealed. In the letter it has 
been alleged that the petitioner (Raghunath Pandey) 
has filed petition for issuing certified copy of papers 
urgently as he is going to file election petition but 
the Returning Office): in making unnecessary delay 
in issuing the same. It has been further alleged 
that the Returning Officer and some officers of his 
proup have indulged in malpractices as detailed 
therein in the election in question. Ext. 5 is the 
teleprinter Inicnetl wireless message No. 208 |C 
dated 28-6-91 sent to the Returmng Officer by 
Ch’ef Electoral Officer, Bihar requesting him to 
ensure fhat eertffied copies of 15 documents are 
supplied to Raghunath Pandev by 29-6-91 and 
all fh“ materials connected with the election are 
kept ; n stret security. Ext. 3jG is a letter dated 
'’9-6-01 ^dressed to the Returning Officer by the 
petitioner Raghiinaffi Pandey. In the letter it has 
been stated that he has ffied 15 petitions for issu¬ 
ing certified copies of documents urgently but the 
eertffied copy was not issued wthin time and then 
he informed the Electoral Officer. Bihar about that 
who bv bis wireless message No. 2081C dated 
'* , 8-6-9t (Ext. 5) has directed you (Returning 
Officer) to issue cerlified copv by 29-6-91 positi¬ 
vely Hp certified conv has not been ; ssued as vet. 
In Ihe letter it has been requested that certified 
onpv b' a issued on 29-6-91 within office hours 
failing wlrch the. reason for not issu ; ng the certifi¬ 
ed copy made known to bffii. E v t. 3 I H in a 
leper daw-d 30-6-9 J addressed to Chief Electoral 
Officer, Rffiar bv petitioner Ravhunuth Pandev re- 
nuestiny bjrp to direct the Returning Officer to 
issue, certified cony of the documents. It has been 
aliened in the letter that the petition for issuing 
eertffied eoov o f documents urgently was filed on 
in the Coovffiv Department but Are same 
has not been issued as tbe Returning Officer by 
petting hi® offic’ and chamber locked fm'n out 
side was <rett ; nir the documents manipulated, tem¬ 
pered and replaced in hi« chamber and office to 
cover up + be irregularities and iffegafiffes commit¬ 
ted bv b ; m in troll and in covnt.ine on tbe ballot 
narv-rs. F^t, 6 is a lei ter Hated 3rd bdv. 1091 ad¬ 
dressed to the Cnmirv'csioner T'rbut D’vffion, 
Muzaffamur. bv ihe Chief Electoral Officer, Ribar, 
eompiainffia abou* the conduct of the Returning 
Officer in not isspir* v eertffied COpV of documents 
to R t mi|;jtn Ren•-(of Ifis direction 
and renuerting him to look into the matter n~rso- 
nalb' m-m-nO upon ihe Pi'turn’na Officer to Simply 
('srfPwd copif of doc-’ments 10 RaoV-iinatb Pandev 
without- any loss of time vr fiat all ,the eWffon re- 
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lated papers are sealed safely deposited. From the 
above documents it is apparent that election peti¬ 
tioner Raghunath Pandey had applied for issuance 
of certified copy of certain documents urgently but 
there was some delay in issuing the same. The de¬ 
lay on the part of the Returning Officer is issuing 
the certified copy of documents may create suspi¬ 
cion with regard to his conduct but 
the certified copy hav'tig been issued much before 
the expiry of the period of limitation it cannot be 
said with certainly that the Returning Officer was 
delaying the issuance of certified copy with a view 
to getting the Pmitation period expired so that the 
election petitioner Raghunath Pandey may not file 
election petition challenging the election in ques¬ 
tion. From my above discussions, it is apparent 
that the evidence adduced by the election petitio¬ 
ners does not show that respondent had indulged 
in corrupt practice as alleged for getting him elect¬ 
ed. Accordingly, issue No. 5 is answered in nega¬ 
tive. 

Issue No. 6 : It has been alleged by the elec- 
tirn petitioner in E.P. No. 5 of 1991 that the sit 
ting arrangement for the counting agents was such 
that they could not see the ballot papers properly 
and this was done with a view to help the respon¬ 
dent. It has also been alleged that there was wire 
net 'n between the counting tables and the place 
where the counting agents had been eated. In sup¬ 
port of allegation to this effect, the election petitio 
ners have examined P.Ws. 10 to 13, 18 to 21, 25, 
29, 30 34 to 37, 39, 40, 44, 47 to 51 and 53 to 
57. These witnesses have deposed to the effect that 
there was wire net 7” to 3” in height m between 
the counting tables and the chairs of the counting 
agents due to which the ballot papers were not 
cl^arlv visible to the counting agents. As against 
tb s. tbo respondent has examined R.Ws. 1, 3, 5 
to 8, 15, 17 to 25 and 30 and 31 to say that tho¬ 
ugh there was wire net in between the counting 
table and the place where the counting agents were 
sitt'ng but the ballot papers were clearly visible and 
there was no difficulty in seeing the ballot papers. 
As ; s apparent, the factum of wire net in between 
the counting tables and the sitting place of count¬ 
ing is not disputed but it is disputed of the ballot 
paoers were clearly visible to the count'ng agents 
from the place where they were seated or not. It 
may be po : nted out that it has come in the evidence 
group have indulged in malpractices as detailed 
(nara 4) of P!W. 15 Devendra Shanna that the 
holes in the wire net wet about 1|2” in diameter. 
If it was so. then the difficulty in seeing the ballot 
paoers as alleged by the witnesses for the election 
petitioners appears to be impaginarv. It was rightly 
pomted out bv the learned counsel for the respon¬ 
dent that if there was difficulty ; n seeing the ballot 
paoers from the place where the counting agents 
w.,r.- -fitting then how could the counting agents 
defect ffie alined irregularities in counting of ballot 
Toners The Returning Officer in his evidence as 
p W. 21 has stated that there was an instruction 


of the Election Commission of India to the effect 
that in case of need wire net may be erected in 
between the counting tables and the counting 
agents of that the ballot papers may not be touch¬ 
ed by the counting agents. While discussing Issue 
No. 5 it has already been pointed out that the alle¬ 
ged difficulty in seeing the ballot papers from the 
place where the counting agents were sitting has 
no substance and it is difficult to accept that wire 
net had been erected in between the counting tab¬ 
les and the counting agents with a view to help 
the respondent. 

85. The other allegation in this regard on be¬ 
half of the elect’on petitioner in E.P. No. 5 of 1991 
is that excess ballot papers had been found than the 
actual votes polled in the ballot boxes but still the 
ballot papers were counted. In support of this alle¬ 
gation, the election petitioners have examined 
P.Ws. 12, 14, 15. 17, 18, 21, 22, 29, 30, 33 to 
36, 44, 46, 47, 52, 53, 55 and 56. As against this, 
the respondent has examined P.Ws. 6, 7, 18 and 
20 to deny that excess ballot papers had been found 
in the ballot boxes at the counting tables at which 
they were counting agents. However, R.Ws. 22, 23 
and 24 who were Assistant Returning Officers in 
Bochaha Sakra and Meenapur Assembly Constitu¬ 
ency Segments of the Parliamentary Constituency 
in question at the time of counting of ballot papers 
have adm'tted that certain excess ballot papers had 
been found in the ballot boxes of some of the 
booths. Apart from the oral evidence of the afore¬ 
said P.Ws. the election petitioners have also brou¬ 
ght on record 65 ballot paper accounts (Exts. 10 
to 10164) of Kurahani and Sakara Assembly Con¬ 
stituency Segment 35 ballot papers accounts (Exts. 
11 to 11134) of Bachaha Assembly Constituency 
Segment and 25 ballot paper account (Exts. 12 to 
12124) of Meenapur Assembly Constituency Seg¬ 
ment of the Parliamentary Constituency in question 
A perusal of these ballot paper accounts shows 
that excess ballot papers had been found in the bal¬ 
lot boxes of some of the booths of the aforesaid 
Kurahani, Sakara. Bachaha and Meenapur Assem¬ 
bly Constituency Segment. It may be pointed out 
that finding of excess ballot papers in the ballot 
boxes would be materal onlv when it is shown that 
excess ballot papers had affected or altered the 
result of the elect 5 on. Finding of excess ballot 
papers in itself cannot justify setting aside of elec¬ 
tion unless it is shown that the booths in ballot 
boxes of which excess ballot papers had been found, 
had been captured and the excess ballot papers 
were spurious and had not been allotted to the bo¬ 
oths concerned. Tt mav be pointed out that the 
ballot paper accounts (Exts. 10, 11 and 12 series) 
brought on record by the election petitioners show 
that in all 856 excess ballot papers had been found 
in Kurahani. Sakara, Bachaha and Meenanur As¬ 
sembly 'Wnstffunncv Segments. There was diffe¬ 
rence of about 52.000 votes in between the votes 
polled in favour of respondent and those in favour 
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of the election petitioner in F. R. No. 5 oi' 1991. 
That being as, counting of 256 excess ballot papers 
found in the ballot boxes of the aforesaid forum 
assembly constituency segments cannot be said to 
nave affected the result of the election. There is no 
evidence to the effect that he excess ballot papers 
found in the ballot boxes of the concerned booths 
of the aforesaid four assembly constituency seg¬ 
ments were spurious or had not been issued for 
the booths in the ballot boxes of which the same 
were found. 

87. The election petitioner have examined cer¬ 
tain witnesses to say that excess ballot papers had 
been found n Sakra Assembly Constituency seg¬ 
ment also. 1 would like to refer to the evidence of 
:he witnesses to this effect P.W.14 Girish Kumar 
in para 2 of his disposition has stated that excess 
ballot paper has been found in the ballot boxes of 
12 booths which were counted at the counting table 
no. 9 of Sakra assembly constituency segment and 
had been counted inspite of his protest. On being 
asked, he could not say the booth numbers of the 
concerned booths P.W. 15 Devendra Sharma in para 
3 of his deposition has stated that at booth nos. 
9, 11, 13, 174 and about 50 other booths of Sakra 
assembly constituency segment excess ballot papers 
were found in the ballot boxes. Subsequently, he 
has stated that no excess ballot papers had been 
found in the ballot boxes of booth no, 13. In liis 
cross-examination (para 5) P.W. 15 has admitted 
that he had neither seen the ballot paper account 
nor the Presiding Officer’s diary in respect of the 
booths concerned. If so, then there appears no 
basis for saying that excess ballot papers had been 
found in the ballot boxes of the aforesaid booths. 
P-W.18 Kailash Pd. Sinba has stated that at about 
50 booths of Sakra Assembly Constituency seg¬ 
ment excess ballot papers had been found in the 
ballot boxes. He has not given the booth num¬ 
bers in the ballot boxes of which excess ballot 
papers had allegedly been found. P.W.36 Nawal 
Kishore Prasad has stated that three excess ballot 
papers had been found in the ballot boxes of booth 
no. 70 as well as ballot boxes of booth no. 114 of 
Sakra assembly constituency segment which were 
counted at the counting table no. 12 in spite of his 
objection and then he informed Kailash Prasad 
Singh (P.W. 18), the counting agent at the Cen¬ 
tral table and Ram Kumar Singh (P.W. 58), the 
election agent of congress candidate, about that. 
It may be pointed out that Kailash Prasad Singh 
(P.W. 18) and Ram Kumar Singh (P.W. 53) have 
not corroborated the statement of P.W. 36 to the 
said effect. P.W. 47 Laxmi Narayan Singh has 
deposed that in the ballet boxes of booth no. 75 
of Sakra Assembly constituency segment seven 
excess ballot papers had been found and were 
counted in spite of his objection and then he inform¬ 
ed Kailash Prasad Singh (P.W. 18), counting agent 
of congress candidate at the Central Table, about 
that. Kailash Prasad Singh (P.W. 18) has not cor- 

1960QI/9 —4 


roborated the statement of P.W. 47 to the said 
effect. P.W. 53 Ram Kumar Singh has stated in 
his examination-in-Chief (Para 14) that in the 
ballot boxes of 50 booths of Sakra Assembly con¬ 
stituency segment ballot papers in excess than 
shown to have been polled were found and were 
counted inspite of his objection before the Assis¬ 
tant Returning Officer and Returning Officer. On 
being asked in his cross-examination (para 58) he 
could no say the booth numbers of those booths 
in the ballot boxes of which excess ballot papers 
had been found. However, ballot paper accounts 
concerning the concerned booths of Sakra Assemb¬ 
ly constituency segment have been brought on re¬ 
cord in support of the evidence of P. W. 14, 15, 
18, 36, 47 and 53 to the said effect and they sup¬ 
port oral evidence of the said P.Ws. 

88. P.W. 55 Chandrika Choudhary who claims 
to have worked as counting agent at counting table 
no. 8 of Sakra assembly constituency segnmet, has 
stated that excess ballot papers had been found 
in the ballot boxes of booth nos. 110 and 154 of 
Sakra Assembly Constituency segment but were 
counted inspite of his objection and then he in¬ 
formed Vijay Kumar, the counting agent at the 
central table, about that, Vijay Kumar has not 
been examined to corroborate the testimony of 
P.W. 55 to the said effect. In his cross examina¬ 
tion (para 6) P.W. 55 has stated that only one 
excess ballot paper had been found in the ballot 
box of booth no. 110 and one excess ballot paper 
had been found in the ballot box of both no. 154 
and his evidence finds support from Exts. 10|26 
and Ext 10|35. 

89. There is no oral or documentary evidence 
to the effect that excess ballot papers had been 
found in the ballot boxes of Muzaffarpur and 
Gaighat Assembly constituency segments. As is 
apparent from my above d'seussion, there is no 
evidence to the effect that the excess ballot papers 
found in the ballot boxes of Bochalia, Sakra Me- 
enapur and Kurhani Assembly constituency seg¬ 
ments were spurious or had not been allotted to 
the booths concerned. It has already been pointed 
out earlier that finding of excess ballot papers 
Would be material only when it is shown that ex¬ 
cess ballot papers has affected or altered the result 
of the election which is not the case in the election 
in question. It has also been pointed out earlier 
that there is no evidence to the effect that the 
booths in the ballot boxes o c which some excess 
ballot papers had been found, had been captured. 
In view of what has been pointed out above, it is 
difficult to accept the case of the election petitioner 
in E.P. No. 5 of 1991 that counting of excess bal¬ 
lot papers had affected the result of the election 
in question. 

90. It has been alleged bv the election petitioner 
in P.E. No. 5 of 1991 that ballot papers had been 
found in bunches in the ballot boxes of several 
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booths but the same were counted and that has 
nil. cted the result of the election in question. In 
support of this allegation, the election petitioners 
have exam'ncd P.Ws. 12, 14, 15, 17, 18, 21, 22, 
29, 30, 31, 33 to 37, 39, 40, 44, 46, 48 to 54, 56 
jind 57. On the other hand, the respondent has ex¬ 
am ned PAVs. 6, 7, 8, 15, 17 to 20, 22 and 23 
i,o deny ihe aforesaid allegation. So there is oath 
pgnin t rath. New/ it has to be seen as to how 
[or the evidence of the aforesaid P.Ws. is reliable 
and acceptable. 

91. PAY. 12 Sajju Tiwary has stated in para 6 
bf h's deposition that Ram Kumar Singh, the elec¬ 
tion agent of congress candidate, had (edged writ¬ 
ten protest against the counting of ballot papers 
found in bundles in the ballot boxes concerning 
broth nos. 57, 58, 59, 95, 96 (Ka). 100, 122, 

132, 187 and seme other booths but in spite of 
■ T'f'vi crctnst the ballot papers were counted. 
S'm'larly, in the evidence of PAY. 21 Raghunath 
Pandey is the election petitioner in E. P. No. 5 of 
1991, it has come that the election agent Ram 
Kumar S'ngh (P.W. 53 ) had tiled witten objection 
against enup.t'ng of such ballot papers. P.W. 46 
Sbambhu Nath S'ngh and P.W. 52 Mohan Kumar 
Miihra have stated that written protest had been 
filed before the Assistant Returning Officer against 
counting of such ballot papers. P.W. 53 Ram 
Kumar Singh has also stated that inspite of his 
written protest ballot papers in bundles in the bal¬ 
lot boxes cf several booths of Meenapur, Kurhani, 
Sakra, Bochaha and Gaighat assembly constituency 
segments were counted. Strongly enough the pro¬ 
test pet't'on said to have been filed by some of the 
aforesahl witnesses against counting of such bal¬ 
lot papers have not been brought on record as 
eribbhs In absence of any contemporaneous docu 
moot ’! is difficult to rely on the oral testimony of 
the aforesaid P.Ws. that ballot papers had been 
found in bundles in ballot boxes at several booths. 

02. .Some of the witnesses fi'ke PAV. 15 Dev- 
endra Shanxi a and P.W. 17 Sivaram Choudhary 
have stated that number of such ballot papers was 
12.009 and 30.009 respectively. Mow P. Ws. 
15 and 17 came to the figures of 12,000 and 
30 000 appears to be mere guess work. In ab¬ 
sence of contemporaneous document to support 
the oral evidence to the aforesaid effect, the 
oral evidence of PAYs. cannot be safely accepted 
and that loo when tlv-’ve is evidence from the side 
of respondent denying the allegation that ballot 
papers had bwrr found in bundles in the ballot 
boxes of several, booths. 

93. it has been alloyed bv the election peti¬ 
tioner in E. P, No. 5 of 1991 that at several booths 
there was more than 90 per cent polling and out 
of the polled votes more than 90 per cent votes 
wero exofiisivelv 'n favour of respondent but inspite 
of that the- ballot papers of these booths were coun¬ 
ted. In support of this allegation the election 


petitioners have examined P.Ws. 12, 13, 17, 21, 
31, 37, 46, 48, 50, 51, 53 and 57. Against the 
evidence of the aforesaid P.Ws. the respondent has 
examined P.Ws. 5, 22, 23, 24, and 25 to say that 
ballot papers of even those booths were counted 
where there was more than 90 per cent polling 
and out of the polled votes more than 90 per cent 
votes were in favour of a particular candidate, but 
such ballot papers were kept separately and were 
not entered in the result sheet. The fact that 
there were certain booths where there was more 
than 90 per cent polling and out of the votes polled 
more than 90 per cent were in favour of a parti¬ 
cular candidate has been admitted by P.W. 22 
Beslal Singh, who was Assistant Returning Officer, 
in Bochaha assembly constituency at the t ; me of 
counting of bajllot papers. The statements of 
the aforesaid witnesses of the respondent that the 
ballot papers of such booths were kept separately 
and were not entered in the result sheet appears 
to be true in respect of only a few booths. There 
were such booths whose ballot papers were not 
only counted but were also entered in the result- 
sheet even though there was more than 90 per cent 
polling at such booths and out of the votes polled 
more than 90 per cent were in favour of a parti¬ 
cular candidate. In tlv's connection I would like 
to mention booth nos. 132 and 166 of Kurhani 
assembly constituency segment. From the ballot 
paper accounts of booth nos. 132 and 166 (Exts. 
10|58 and 10|62) of Kurahani Assembly Constitu-' 
ency. segment it would appear Tat there was more 
than 90 percent polling at the said booths and out of 
the votes polled more than 90 per cent were in 
favour of respondent but inspite of that the ballot 
papers of booth Nos. 132 and 166 were included 
in the resultsheet (Ext. 8). That being so. there 
appears substance in the allevati'm of the election 
petitioner in E. P. No. 5 of 1991 that there were 
some irregularities in counting of ballot papers. 
It is true that the number of simh booths is not 
large and would not perhaps a^ct the result oT 
the election, in question but tb~ fact that imam- 
larties were committed by including the ballot 
papers of such booths in the resultsheet can hard¬ 
ly be denied. 

94. It has been alleged by the election petitioner 
in E. P No. 5 of 1991 that polVng party delibe¬ 
rately inflated precentage of polling at some booths 
of Gaighat assembly constituency segment so that 
the votes of those booths may not be counted 
in favour of election petitioner in E. P. No. 5 
of 1991. In support of this alb~ation. the elec- 
t’on petitioners have examined P.W. 21 Raghunath 
Pandey who is election petitioner in E. P. No. 
5|91. In para 21 of his deposition he has stated 
at 5 booths of Kurhani assemblv ronstituenev seg¬ 
ment the genuine votes were in bis favour but 
some ballot papers without the signature of the 
Presiding Officer were put in tlw ballot bbxes bv 
tampering with fhe seal with a view to show that 
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the polling was more than 90 per cent on the 
ground the ballot papers were not counted as the 
-genuine votes were in his favour. It may be poin¬ 
ted out that P.W. 21 has not given the booth num¬ 
bers of such booths. His evidence in his cross- 


table of Kurhani assembly constituency segment 
has slated in para 4 of his deposition tliat in the 
ballot boxes of booth numbers 28, 47, 54 and 59 
ballot boxes of booth numbers 38, 47, 54 and 56 
cers thereon had been found which were in 


examination (para 51) shows that P.W. 21 is a 
hearsay witness on this point. He (P.W. 21) 
Claims to have learnt about it from his election 
agent Ram Kumar Singh (P.W. 53) and counting 
agent Siyaram Choudhary (P.W. 17) but count- 


favour of Junta Dal candidate and were counted 
inspite of liis objection and then he informed 
Sarju Tivvary (P.W. 12) the election agent. The 
evidence of P.W. 46 to the said effect has been 
challenged in his cross-examination. It may be 


ing agent Siya Ram Choudhary (P.W. 17) and 
election agent P.am Kumar Singh (P.W. 53) have 
not stated that they had informed P.W. 21 that 
polling party had deliberately inflated the precen- 
tage of polling at some booths of Gaighat. Assem¬ 
bly constituency segment so that the ballot papers 
oi those booths may not be counted in favour of 
P.W. 21. It would not be out of place to men¬ 
tion here that neither P.W. 17 Siyasum Chou- 
hary. or P.W. 21 Raghunath .Pandey nor 
P.W. 53 Ram Kumar Singh has claimed that they 
were present at the booths concerned at the time 
of polling and under the circumstances evidence 
of P.W. 21 of any other witness who was not 
present at the booth concerned at the time of 
-paling will be hearsay evidence. In view of this 
it is difficult to rely on the evidence of P.W. 2t. 
When the evidence of P.W. 21 is not relied on, 
them is no reliable evidence to support the above 
allegation. 


pointed out that P.W. 46 in para 8 of his deposi¬ 
tion has admitted that he had not lodged any writ¬ 
ten protest against counting of ballot papers of 
the said booths. vSarju Tiwary (P.W. 12) nas not 
corroborated the statement of P.W. 46 to the said 
effect. In view of this even the evidence of 
P.W. 46 on this point is not reliable. 

97. P.W. 47 Laxmi Jsfarayan Singh who claims 
to have worked as counting agent of congress can¬ 
didate at counting tabic No. 3 of Sakara Assembly 
constituency segment has stated in para 3 of hit. 
deposition that in the ballot boxes of booth no. 
149 ballot papers were without signature of the 
Presiding Officer and were in favour of Janla Dal 
candidate but were counted in spite of his objec¬ 
tion and then he informed Kailash Pd. S:ngb 
(P.W. 18), counting agent at the central table, 
about that. Kadash Pd. Singh (P.W. 18), has 
not corroborate Ihe above statement of P.W. 47. 


95. It has been further alleged by the election 
petitioner in E.P. No. 5 of 1991 that ballot papers 
of those booths cf Kurhani, Sakra, Bochaha 
and Meenapur assembly constituency segments 
which did not bear the signature of the Presiding 
Officer were counted when such ballot papers 
Should have been treated as void. In support of 
this allegation the election petitioners have exa¬ 
mined P.Ws. 'M, 46. 47. 53 and 55. P.W. 21 
Raghunath Pandey in para 16 of his deposition h 
slated that in tne ballot boxes of four booths of 
Meenapur assembly constituency segment ballot 
papers were found without the signature of the 
Presiding Officer and they bore simply the initial 
qf the Presiding Officer but such ballot papers 
were counted. The evidence of P.W. 21 of this 
elect has been challenged in Iris cross-examina¬ 
tion (para 46 and 47) i As admitted by him in 
his cross-examination (para 47J he is not an eye 
witness on this point rather he had heard about 
it Rom his election agent Ram Kumar Singh 
(P.W. 53), counting agent Siyaram Choudhary 
(P.W. 17), Kailash Prasad Singh (P.W. 18) 
Birendra Kumar Singh (P.W. 10) and Prem 
Kumar S ; ngh fP.W. 22) but the said persons 
P.Ws, 10, 17, 18 and 53 have not corroborated the 
Statement of P W. 21 to the said effect. That 
being so, it is difficult to rely on the hearsay evi¬ 
dence of P.W. 21. 

1 

96. P.W. 46 Shambhu Nath Singh who claims 
t<j> have worked as Counting agent at the central 


Admittedly, P.W. 47 had not filed any written ob¬ 
jection against counting of the ballot papers of the 
said booth. The factum of the ballot papers being 
without the signature of the Presiding Officer it 
the ballot boxes of the aforesaid booths has been 
challenged in his cross-examination but there is 
nothing in the evidence of P.W. 47 to show that 
the ballot papers were spurious and had not hern 
allotted to the said booths. 

98. P.W. 53 is Ram Kumar Singh, the election 
agent of the congress candidate. He has stated that 
majority of the ballot papers in the ballot boxes of 
54 booths of Meenapur, 50 booths of Kurhani, 21 
booths of Sakara and 10 booths of Bochaha and 26 
booths of Ga’ghat assembly constituency segments 
did not bear the full signature of the Presiding Offi¬ 
cers rather bore only the initial but all such ballot 
papers W'ere counted inspire of written objection as 
the same were in favour of Junta Dal cand’date, 
The evidence of P.W. 53 to the aforesaid effect has 
been challenged in his cross-examination (para 57). 
On being asked P.W. 53 could not give booth num¬ 
bers in the ballot boxes of which ballot papers had 
been found without signature of the Presiding Offi¬ 
cers. In view’ of this, even the evidence of P.W. 53 
does not inspire confidence. P.W. 55, Chandirka 
Choudhary who claims to have worked as counting 
agent for independent candidate Shambhu Sah at 
counting table no. 8 of Sakara Assembly constitu¬ 
ency segment, has stated in para 4 of bes deposi¬ 
tion that ballot papers found in the ballot boxes of 
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booth no. 37 of Sahara assembly constituency seg¬ 
ment did not bear the signature of the Presiding Offi¬ 
cer but were counted inspite of his protest and then 
he informed Vijay Kumar (not examined), the 
counting agent at the central table, about this. The 
factum of ballot papers not bearing signature has 
been challenged in his cross-examination (para 8). 
There is no contemporaneous document to support 
the evidence of P.W. 55 and others on this point. 
Even if it is accepted that ballot papers of some of 
the booths did not bear the full signature of the Pre¬ 
siding Officers rather core only their initial or did 
not bear even initial of Presiding Officer the same 
itself may not be sufficient to justify rejection there 
of unless it is shown that such ballot papers Were 
spurious and had not been issued for the booth 
concerned. There appears little substance in the 
aforesaid allegation and hence the same does not 
appear to be very material. 

99. It has been alleged that the ballot papers of 
booth No. 165 of Bochaha Assembly Constituency 
segment which were in favour of election petitioner 
Raghunath Pandey were not counted on the ground 
that 306 ballot papers were in excess of those 
shown in the ballot paper account. The fact that 
the ballot papers of the said booth were not count¬ 
ed and included in the result sheet is apparent from 
the result sheet (Ext. 2|3) of Bochaha Assembly 
const'tuency segment. It may be pointed out that 
existence of 306 excess ballot papers in the ballot 
boxes of the said booth appears to be some what 
unusual. It is true that excess ballot papers had 
been found in the ballot boxes of some other booths 
also and the same were counted but existence of 
306 excess ballot papers undoubtedly points to¬ 
wards something of unusual. It may be pointed 
out that Assistant Returning Officer of Bochaha 
Assembly constiuency segment has been examined 
by respondent as R.W. 22 (Besial singh). The ele- 
tion petitioners do not appear to have asked him as 
to why the ballot papers of the aforesaid booth 
No. 165 of Bochaha Assembly consituency seg¬ 
ment were not counted when the ballot papers of 
other booths having excess ballot papers were 
counted. This was not asked from the Returning 
Officer also who has been examined as R.W. 21. 
From the ballot paper account (Ext. 11|26) of 
booth No. 165 of Bochaha Assembly Constituency 
segment it appears that only 421 ballot papers out 
of 890 had been used at the said booth but in the 
ballot boxes 727 ballot papers were found. The 
report of the Presiding Officer would have thrown 
light in this rsespet but the same has not been 
brought on record as an exhibit. Under the cir¬ 
cumstances it is d'ffi:ult to accept the evidence 
that the counting authority committed irregularities 
by not count'ng and including the ballot papers of 
the said booth in the result-sheet. 

100. It has been further alleged that the ballot 
papers of booth Nos. 169 and 172 of Bochaha 


Assembly Constituency segment were not counted 
on the ground that the polling was disturbed though 
the Presiding Officer and patrolling magistrate had 
reported about peaceful polling at the said booth. - 
Certain witneses have been examined in support of 
this allegation but the polling officer, and the pat¬ 
rolling magistrate concerned have not been exa¬ 
mined to support this allegation. Even the Presi¬ 
ding Officer’s diary has not been brought on record 
as an exhibit for the purpose of showing that there 
was peaceful polling. From the resultsheet (Ext. 
8|3) of Bachaha Assembly Constituency segment 
it appears that ballot papers of the said two booths 
were not included in the resultsheet. Ballot paper 
accounts has not been brought on record. In the., 
last column of the resultsheet it has been noted 
that the ballot papers of the aforesaid two booths 
were not included in the resultsheet as there was 
irregularities in polling. Though the Returning 
Officer (R.W. 21) and the Assistan Returning Offi¬ 
cer (R.W. 22) have been examined by the respon¬ 
dent but they do not appear to have exceed con¬ 
fronted with the question regarding not counting 
of the ballot papers of the aforesaid two booths. 
Under the circumsances it is difficult to disbelieve 
there mark in the last column of the resultsheet 
that the ballot papers of the said two booths were 
not included | counted in the resultsheet as there 
were irregularities at the time of polling at the said 
booths. 

101. It has been alleged by the election petition¬ 
er in B.P. No. 5 of 1991 that in respect of booth 
number 175 of Bochaha Assembly Constituency 
segment ballot box was tampered with and spuri¬ 
ous ballot papers were found which will be appa¬ 
rent from the report of the Presiding Officer but 
the ballot papers of the said booth were counted. 
It may be pointed out that the report of the Presi¬ 
ding Officer has not beenIBrOtJ'pit on record, as out 
exhibit in support of this allegation. Under the 
circumstances simply on the basis of the oral evi¬ 
dence of certain witnesses it is difficult to accept 
that ballot boxes of the said booth had been tam¬ 
pered with and spurious ballot papers were found 
therein. It has been further alleged that different 
types of the signatures of the Presiding Officer were 
found on the ballot papers of booth No. 139 of 
Gaighat Assembly Constituency Segment and in¬ 
spite of protest the ballot papers were counted. It 
may be pointed out that there is no evidence to the 
effect that the ballot papers found in the ballot 
boxes of the aforesaid booth No. 139 were spuri¬ 
ous and had not been issued for the said booth. 
That being so, the ballot papers could not have 
been rejected simply on the ground that the signa¬ 
ture of the Presiding Officer on the ballot papers 
was of different types. Different types of signatures 
are not impossible on the ballot papers in the tense 
circumstances in which the Presiding Officers are 
expected to conduct the poll those days when ex¬ 
change of fire, capture of booths and murder in- 
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eluding that of the polling staff are becoming com¬ 
mon day by day. 

102. I may mention here that copy of the pro¬ 
test petition allegedly Hied on behalf of the election 
petitioner Raghunath Pandey against counting of 
ballot papers of the said booth No. 139 has not 
been brought on record and hence there is no con¬ 
temporaneous document to support the above 
allegation. Under the circumstance, simply on 
the basis of the oral evidence of certain witnesses 
it is difficult to accept the above allegation. 

103. It has been alleged that a large number of 
ballot papers of election petitioner Raghunath 
Pandey were mixed with the ballot papers of the 
respondent and were counted in his favour and 
such irregularity was detected in Meenapur Assem¬ 
bly Constituency segment in course of the count¬ 
ing of ballot papers of booth Nos. 96 and this 
resulted in Hangama. In support of this allegation 
the election petitioners have examined P.W. 10, 
12, 21, 29, 40 and 53. On the other hand, the 
respondent has examined P.W. 6, 7, 8, & 10 to 
deny the allegation to the aforesaid effect, P.W. 24 
Gouri Shankar Mishra vote looted had worked as 
Assistant Returning Officer in Meenapur Assembly 
Constituency segment at the time of counting of 
ballot papers has stated in para 8 of his deposition 
that no counting staff has been caught while count¬ 
ing of ballot papers of congress candidate in favour 
of Janta Dal candidate and there was no lathi 
charge by the police. Similarly, the Returning 
Officer (P.W. 21) has denied the allegation to the 
aforesaid effect. P.W. 10 Birendra Kumar S ngh 
while supporting the allegation to the said affect 
has stated that the concerned counting staff had 
been caught red handed while counting ballot 
papers of congress candidate in favour of Janta 
Dal candidate and had been taken to the Return¬ 
ing Officer by Ram Kumar Singh, the election 
agent of congress candidate but they were let off 
by the Returning Officer and the police resorted 
to lathi charge at the instance of the Returning 
Officer. It may be pointed out that P.W. 10 in 
para 16 of his deposition has admitted that ballot 
paners of congress candidate contained in the bun¬ 
dle of Janta Dal candidate had not been caught in 
his presence and under the circumstances P.W. 10 
does not appear to be an eye witness, 

104. P.W. 21 Raghunath Pandey while support¬ 
ing the allegation to the above effect has stated that 
irnpite of filing of petition for re-counting, the 
Returning Officer did not do anything in the matter 
rather there was lathi charge by the police at the 
instance of Returning Officer in which one count¬ 
ing agent, namely Ajit Kumar was injured. It 
may be pointed out that the evidence of P.W. 21 
in para 44 of his deposition shows that he is a 
hearsay witness on this point. A petition (Ext 
3j8) for re-counting filed by the petitioner had 


baen brought on record but in it there is no alle¬ 
gation to the effect that the ballot papers of some 
booths of Meenapur Assembly Constituency seg¬ 
ment which were in favour of congress candidate 
had been counted in favour of Janta Dal candidate 
and concerned counting staff were caught while 
doing so he allegation to the aforesaid effect does 
any action against them. In the petition there is 
general allegation of irregularity in counting. That 
being so, in allegation to the aforesaid effect does 
not find support from the petition (Ext. 3(8) for 
re-counting and under the circumstances it is diffi¬ 
cult to accept the oral evidence of the aforesaid 
P.Ws. in support of the above allegation. There 
is no other contemporaneous document to substan¬ 
tiate the aforesaid allegation. 

105. It has been further alleged by the election 
petitioner in E.P. No. 5 of 1994 that at 26 booths 
of Gaighat Assembly Constituency segment the 
Presiding Officer inflated the total number of votes 
up to the tune of 19433 in favour of respondent 
by putting a large number of ballot papers in ballot 
boxes after stamping them in favour of the respon¬ 
dent. It may be pointed out that there is practi¬ 
cally no legal evidence in support of this allegation. 
Elect : on petitioner Raghunath Pandey in para 22 
ot his deposition has singly stated that at 26 
booths of Gaighat Assembly Constituency segment 
the polling was more than 90 per cent but the 
ballot papers were counted. This statement of 
P.W. 21 is inconsistent with his statement in para¬ 
graph 51 of his election petition No. 5 of 1991 in 
which it has been alleged that inspite of the fact 
that polling staff inflated the total number of votes 
at 26 booths of Gaighat Assembly Constituency 
segment the total polling did not exceed 90 per 
cent. In view of this it is difficult to accept the 
allegation to the aforesaid effect from my above 
discussion it is apparent that at booth Nos. 152 
and 166 of Kumool Assembly Constituency seg¬ 
ment there was more than 90 per cent polling and 
out of the polled votes more than 90 per cent were 
in favour of the respondent but the ballot papers 
of the sa ; d two booths were not only counted but 
were also included in the resultsheet and by doing 
so, the Returning Officer undoubtedly committed 
irregularity in counting. It is further apparent 
that the evidence on record does not prove any 
other irregularity in the counting of ballot papers. 
Issue No. 6 is disposed of accordingly. 

106. Issue No. 8.—The learned counsel for the 
respondent referred to paragraph 14 onwards in the 
election petition No. 5 of 1991 and contended that 
the allegations made therein suffer from vagueness 
and want of material facts and particular. This 
contention was controverted bv the learned counsel 
for the election petitioner in E.P. No. 5 of 1991. 
After perusing paragraph 14 onwards in election 
petition No. 5 of 1991 I am of the opinion that 
there is no merit in the contention of the learned 
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counsel fci the respondent that the. allegations made 1992 for not lodging account on his decticaTex- 

therein suffer from vagueness and want of material penses. The factum of disqualification of election 

facts and particular. Accordingly, Issue No. 8 is petitioner No. 2 Ashok Kumar in E.P, No. 4 of 


answered in the negative. 

107. Issue No. 9.—It has been alleged by the 
election petitioner in E.P. No. 5 of 1991 that 
announcement of the result of election in question 
had been stayed by the Election Commission of 
India but inspite of that stay the Returning Officer 
announced the result and thus he acted in violation 
of the direction issued by the Election Commission. 
The election petitioners have examined P.W. 10, 
12, 21 and 53 to support the case to the above 
effect. It may be pointed out that the Returning 
Officer in his examination-m-chief (para 9) has 


1991 by, thp said order has not been disputed. It 
was also not disputed that the effect of such dis¬ 
qualification as contained in the said order is that 
Sri Ashok Kumar is disqualified for being chosen 
and for being a member of either house of Parlia¬ 
ment or of the Legislative Assembly or Legislative 
Council of a State for a period of three years from 
the date of the order i.e. from 7th April, 1992. It 
was contended on behalf of the respondent that on 
account of the said disqualification of election peti¬ 
tioner No. 2 Ashok Kumar, the election petitioner 
No. 4 of 1991 is not maintainable. 


stated that he did not announce the result imme¬ 
diately after tlic completion of counting as a 
message had been received from the Election Com¬ 
mission of Inpia not to announce the result till 
further orders of the Election Commission but on 
the next day the result was announced after receipt 
of communication from the Election Commission 
in this regard. 1'he evidence of the Returning Officer 
to this effect finds support from the evidence of Sri 
T. N. Seshen ('P.W. 61) Chief Election Com¬ 
missioner. The Chief Election Commissioner as 
P.W. 61 has stated that by message dated 17-6-91 
tire Election Commission had directed the Returning 
Officer not to declare result unless cleared by the 
Commission, In his cross-examination the Chief 
Election Commissioner has stated that after receipt 
of the message from the Reuming Officer at 23.55 
hours on 17-6-91 a message in reply was sent to 
the Returning Officer on 18-6-91 permitting him 
to go ahead with lire announcement of the result. 
In view of this categorical statement of Chief 
Election Commissioner (P.W. 61) to the said effect, 
there is no merit in the allegation that the result 
was announced without further direction of the 
Election Commission, Accordingly, Issue No. 9 is 
answered in the negative. 

108. Issue No. 1.—In Election Petition No. 4 
of 1991 the respondent filed a petition on 5-5-94 
under Order 7 Rules 7 and 11 and section 151 
C.P.C. read with section 87 of the Representation 
of People Act for dismissing election petition No. 
4 of 1991 on the ground that during the pendency 
of the election petition election petitioner No. 2 
namely, Ashok Kumar was declared disqualified by 
Election Commission of India by order dated 7th 
April, 1992 published in India Gazette on 6th June, 


109. It may be pointed out that the question of 
disqualification must exist on the relevant day, 
namely the day of scrutiny according to sub-section 
2 of section 36 of the Representation of People 
Act 1951, It wait pot disputed that the petitioner 
No. 2 Ashok Kumar was not disqualified either on 
the day of scrutiny or even on the date of election. 
Election petitioner Ashok Kumar has not sought 
a relief in his election petition No. 4 of 1991 to 
d,eclare him as fleeted candidate on the ground that 
his nomination paper was improperly rejected due 
to which he could not contest the election. Simple 
relief sought for by him is declaration of the election 
of the respondent as void. The relief sought for by 
him has no lclevancy with his subsequent disquali¬ 
fy on. It was rightly contended on behalf of the 
election petitioner that even after the disqualification 
the election petitioner Ashok Kumar is a voter of the 
Parliamentary Constituency in question and accord¬ 
ing to section 81 of the Representation of People 
Act he is as good as a candidate to present and press 
his election petition coupled with the fact that he 
was not disqualified during the election period or 
on the day he presented the aforesaid election 
petition. It was further rightly contended on behalf 
of the said election petitioner that there are two 
petitioners in “£:P. No. 4 of 1991 and petitioner 
No. 1 therein whs not only a voter but was also one 
of the contesting candidates in the election in ques¬ 
tion and under the circumstances he is quite com- 
peten to prosecute election petition No. 4 of 
1991. In view of this there appears no merit in the 
above contention of the learned counsel for the res¬ 
pondent that election petition No. 4 of 1991 is not 
maintainable due to subsequent disqualification of 
election petitioner No. 2 Ashpk Kumar in the said 
election petition. There appears no defect in the 
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frame of the three election petitions. In view of this 
it is held that all the three election petitions as 
framed are maintainable. 

110. Issue No. 10.-—In view of my above 
findings the petitioners are entitled to the declara¬ 
tion sought for the three election petitions arc 
hereby allowed on contest but under the circum¬ 
stances of the case without cost against the 
respondent. The election of the respondent from 
10 Muzaffarpur Parliamentary Constituency is here¬ 
by declared void. Let this decision be intimated to 
the Election Commission of India and the Speaker 
of the Lok Sabha. 

(Aditya Narayan Chaturvedi) 

Patna High Court, 

The 14th day of May, 1996. 

N.A.F.R.|RPS]S, 

INo. 82[BR|(4-5-6|91)|961 
By Order. 

C. R. BRAHMAM. Secy. 


■Tf f??sTr, 13 1996 

WfS-'TS 

stt. sr. 91.—ynm Tr flrfere^TT 55/90 
(14)/^rfa^-ll rtrCna 05-os-1995, % 

tt'TFfiT it 1, 2 4 h ^P>TT sfTT “ 3 s", 

3W "3 3” % *9 if qy-j If TO, I 

[d . 5 6/9 6/?’Ttf'<T'f'-II] 
rr, 

irdRytr, srsm - *rRpr 

New Delhi, the 13th August, 1996 
CORRIGENDUM 

O N. 91.—In Hindi version of the Commis¬ 
sion’s Notification No. 56196 (14) |JUD.-II, dated 
05-08-1996, the figure “38” appearing m paras 1, 
2 and 4 may be read as figure “33”. 

(No. 56|96-JUD.-II] 
By Order, 

S. K. MENDIRATTA, Principal Secy. 
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